
COLLOQUY VOL 121

WHAT YOU RELY UPON ARE CONFESSIONS WHICH

DO HAVE CORROBORATION BOTH BY THEIR INTERNAL

CONSISTENCY BY THE RELATIONSHIP TO EXTERNAL

CRITERIA WHICH CAN INOASURED QUITE APART FROM THE

THE VALIDITY OR THE CREDIBILITY OF THE

DECLARANT

IF THEY SAID THAT THE MOON COMES UP AT

TWO FORTYFIVE 245 AND BY GOLLY IT DID THAT

10 NIGHT AND YOU CAN TELL BY AS ABE LINCOLN DID

11
BY THE ALMANAC WELL THATS CORROBORATION AND

12 THATS JUST THE WAY WE MEASURE ALL KINDS OF

13 STATEMENTS

14 AND SO DO WE HAVE TO ELECT BETWEEN

15 MITCHELL PERRY AND STOECKLEY IF WE DO WELL

16 ELECT FOR THEM ALL BECAUSE THEYVE ALL TOLD

17
EXACTLY WHAT HAPPENED ARE THERE BITS AND PIECES

18
THAT DONT FIT BITS AND PIECES IN ONE THAT ARE

19 LITTLE BIT DIFFERENT FROM ANOTHER YES THERE

20 ARE

21 WHATS OUR EXPERIENCE IN THE REAL WORLD

22 PEOPLE RECOUNTING EVENTS DONT HAVE EXACTLY THE

23 SAME RECALL USUALLY UNLESS THEYRE GETTING

24 TOGETHER TO TALK ABOIJT THEM THATS JUST THE WAY

25 THE HUMAN MIND WORKS IF THEY HAD COLLUDED TO FORM
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STATEMENT THAT WOULD BE ONE THING

BUT HERE THEYRE COMING ONE IN THE

INSTANCE JACKSONVILLE FLORIDA CATHY PERRY

ANOTHER GREG MITCHELL CHARLOTTE NORTH CAROLINA

AND HELENA STOECKLEY SENECA SOUTH CAROLINA

ABSOLUTELY NOT ONE SHRED OF EVIDENCE INDICATING

THAT SINCE THESE EVENTS THAT DREW THEM TOGETHER

HERE IN FORT BRAGG OR DOWN IN FORT BRAGG DURING

10 THE VIETNAM WAR THAT THEYVE EVER ASSOCIATED

11 AGAIN AND YET THEY ALL HAVE THIS RECOLLECTION OF

12 THIS EVENT

13 DIFFERENT IN CERTAIN RESPECTS AND SOME

14 IMPORTANT RESPECTS THINK PERRY SEES BOYS

15 LITTLE BOYS ARID EVERYBODY KNOWS THESE POOR

16 UNFORTUNATE VICTIMS WERE LITTLE GIRLS

17 THE COURT HAS ANY ONE OF THESE WITNESSES

18 EVER INCORPORATED IN STATEMENT ANY FACT WHICH

19 COULD NOT HAVE BEEN LEARNED BY LISTENING LOOKING

20 AT OR READING SOMETHING IN THE NEWS MEDIA

21 MR ONEILL THINK PERRYS ROPE BURNS

22 AND THE LOCK OF THE CHILDS HAIR IN THE CLOSET

23 YOUR HONOR

24 THE COURT ALL RIGHT THOUGHT YOUR

25 TROUBLE WITH YOUR ROPE BURN WAS THE FACT THAT THIS
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ARM WAS BROKEN OBVIOUSLY BY SOME BLUNT OBJECT

STRIKING IT

MR ONEILL NO DOUBT

THE OOURT AND UNLESS YOU HAD THE

IMPRESSION OF ROPE ITSELF IT SEEMS TO ME LIKE

THATS VERY TENUOUS

MR ONEILL THERE ARE NUMBER OF

EXCUSE ME YOUR HONOR THERE ARE NUMBER OF

10 ITEMS TO WHICH STOECKLEY WHICH STOECKLEY

11 ADDRESSED IN HER STATEMENT WHICH WERE THE SUBJECT

12 OF CROSSEXAMINATION OF MR BEASLEY AND MR

13 GUNDERSON BY MT MURTAGH AT THE TIME OF THE LAST

14 HEARING BEFORE THE COURT WHEREIN THAT VERY SUBJECT

15 WAS RAISED QUESTION ABOUT THIS DOG QUESTION

16 ABOUT THE PLACEMENT OF ROOMS WITHIN THE HOUSE AND

17
THAT SORT OF THING

18 THE ARGUMENT COULD BE MADE ON EITHER SIDE

19 THAT STOECKLEY LEARNED COULD MAKE THAT

20
ARGUMENT QUITE CONFORTABLY STOECKLEY LEARNED

21 THAT BY BEING THERE

22 MR MURTAGH CONTENDS THAT THERE WAS

23
PHOTOGRAPH OF ONE OF THESE ITEMS IN THE NEWSPAPER

24 AND THAT LATER AND ITS TRUE STOECKLEY WAS

25 SHOWN CRIME SCENE PHOTOGRAPHS BUT THERE WERE
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SPECIFIC STATEMENTS BY STOECKLEY ABOUT THESE

THINGS QUESTIONED WHETHER THEY COULD HAVE BEEN

GAINED FROM OUTSIDE EVIDENCE THEY COULD HAVE

YOUR HONOR NOW WHETHER THEY WERE DONT KNOW

THE COURT ALL RIGHT THANK YOU SIR

WELL YOUVE BEEN INTERRUPTED BUT IT DOESNT TAKE

AWAY FROM YOUR UNLIMITED TIME THAT IVE GIVEN BOTH

SIDES

10 MR MURTAGH OKAY THANK YOU YOUR

11 HONOR YOUR HONOR JEFFREY MACDONALD

12 THE COURT INTERPOSING EXCEPT WILL

13 DO THIS ILL GIVE YOU THE OPTION NOW OF

14 RECESSING UNTIL TWOFIFTEEN 215
15 MR ONEILL INTERPOSING ITS FINE

16 WITH ME YOUR HONOR

17 THE COURT AND BECAUSE OBVIOUSLY

18 WERE NOT GOING TO FINISH THIS MORNING AND YOURE

19 IF YOURE AT BREAKING PLACE IN YOUR ARGUMENT

20 MR MURTAGH YES AM YOUR HONOR

21 THE COURT WELL TAKE RECESS UNTIL TWO

22 FIFTEEN 215
23

24 LUNCH RECESS 1240 215

25

Case 3:75-cr-00026-F     Document 136-13     Filed 04/17/2006     Page 4 of 60




COLLOQUY VOL 125

THE COURT GOOD AFTERNOON ALL ARE YOU

READY TO CONTINUE

MR TIURTAGH YES YOUR HONOR THANK YOU

THE COURT ALL RIGHT SIR

MR MURTAGH YOUR HONOR BEFORE START

MY PRESENTATION QUESTION THE COURT ASKED

THINK HAVE AN ANSWER ON MR NANCES STATUS

THE SUIT BELIEVE WAS CALLED

10 FLANNAGAN THE DOCKET

11 NUMBER BELIEVE IS CITED IN OUR RESPONSE TO

12 THIS POINT AND IT WAS FILED IN THE EASTERN

DISTRICT OF NORTH CAROLINA BEFORE JUDGE ALGERNON

14 BUTLER THE LATE JUDGE BUTLER YOUR HONOR IN

15 ADDITION IN RESPONSE TO THE ADDENDUM PRINCIPALLY

16 ON THE PERRY ISSUE WHICH THE DEFENSE FILED ON THE

17
EVE OF THIS HEARING HAVE JUST SERVED COUNSEL

18 WITH OUR DETAILED RESPONSE AND HAVE NOW PROPOSED

19 TO FILE COPY WITH THE COURT

20 IM NOT GOING TO GO THROUGH IT IN ORAL

21 ARGUMENTS YOUR HONOR BUT THINK SOME OF THE

22
POINTS PAUSE

23 THE COURT IS THIS COPY FOR THE COURT

24 OR THE ORIGINAL

25 MR MURTAGH THIS IS THE HAVE
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THATS THE ORIGINAL FOR THE CLERKS OFFICE

HAVE COPY

THE COURT ALL RIGHT COURT REVIEWS

DOCUMENT ALL RIGHT

MR MURTAGH YOUR HONOR IF MAY PROCEED

THE COURT YES SIR

MR MURTAGH MAY IT PLEASE THE COURT

COUNSEL YOUR HONOR JEFFREY MACDONALD

10 NOTWITHSTANDING THE FACT THAT HE IS MEDICAL

11 DOCTOR AND MIGHT ADD ONE OF APPARENTLY

12 EXCELLENT REPUTE IN THE MEDICAL PROFESSION STANDS

13 BEFORE THIS COURT CONVICTED MURDERER STRIPPED

14 OF THE PRESUMPTION OF INNOCENCE AND THE EVIDENCE

15 UPON WHICH THAT CONVICTION WAS OBTAINED IN THIS

16 COURT IS TOTALLY INTACT SUBMIT AND IS

17 COMPLETELY UNREBUTTED IN ANY MANNER BY THE DEFENSE

18 WITH REGARD TO ANY FILING THAT THEY HAVE MADE TO

19 DATE

20 THERE ARE NO RECANTING GOVERNMENT

21 WITNESSES HERE HELENA STOECKLEY WAS THE

22 DEFENSES WITNESS AT TRIAL IN FRONT OF THE JURY NOT

23 THE GOVERNMENTS AND THINK THATS POINT THAT

24 NEEDS TO BE BORNE IN MIND BECAUSE THE GOVERNMENT

25 PROVED AND DONT SAY THIS JUST TO REITERATE OUR
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CASE BECAUSE THINK IT IS ONLY AGAINST THE FRAME

OF REFERENCE OF MICROCOSM OF THE EVIDENCE

THAT WAS PRODUCED AT TRIAL UPON WHICH THE

CONTENTIONS OF NEWLY DISCOVERED EVIDENCE EVEN IF

THEY ARENT IN FACT NEW OR ADMISSIBLE CAN BE

EVALUATED BY THE COURT

AND WHAT SAY IS THAT THE GOVERNMENT

PROVED THAT THE PERSON WHO CLUBBED AND STABBED

10 COLETTE KIMBERLY AND KRISTEN MACDONALD WORE

11 BLUE PAJAMA TOP WHICH HE PLACED ON COLETTES

12 CHEST

THE DEFENDANT HAD ADMITTED TO PLACING THE

14 PAJAMA TOP ON COLETTE MACDONALDS CHEST AND ITS

15 ONLY HIS ACTIONS EVEN IF YOU ASSUME FOR THE

16 SAKE OF ARGUMENT THAT THERE WERE INTRUDERS IT

17 IS ONLY BY HIS ACCOUNT THAT IT WAS HIS ACTION THAT

18
PUTS THAT PAJAMA TOP ON COLETTE MACDONALDS CHEST

19 WE ALSO PROVED AND BELIEVE THIS WAS

20 SPECIFIC POINT OF ARGUMENT TO THE JURY THAT THE BARE

21 BLOODY FOOTPRINT MACDONALDS FOOTPRINT IN COLETTE

22 MACDONALDS BLOOD TYPE EXITING FROM KRISTENS

23 BEDROOM IDENTIFIED THE DEFENDANT AS THE BEYOND

24 REASONABLE DOUBT AS THE PERPETRATOR OF THE

25 CRIME
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NOW AFTER HIS CONVICTION HAS BEEN

AFFIRMED BY THE COURT OF APPEALS AND BY THE

SUPREME COURT HE HAS COME IN WITH MOTION FOR

NEW TRIAL PRINCIPALLY ON THE GROUNDS OF THE POST

TRIAL STATEMENTS OF HELENA STOECKLEY DAVIS

NOW STOECKLEY WHOSE EXISTENCE WAS KNOWN

TO THE DEFENSE SINCE AUGUST 1970 AND WHO

TESTIFIED AT TRIAL BEFORE THE JURY DIED OF

10 CIRRHOSIS OF THE LIVER SECONDARY TO PNEUMONIA IN

11 1983

12 DONT SAY THAT FROM THE STANDPOINT OF

13 SHES DEAD THEREFORE YOU KNOW THAT THE EVIDENCE

14 IF IT WERE TO BE ADMISSIBLE

15 THE COURT INTERPOSING IT SATISFIES

16 THE UNAVAILABILITY

17 MR MURTAGH INTERPOSING SHES NOT

18 AVAILABLE AS WITNESS

19 THE COURT REQUISITE

20 MR MTJRTAGH AND MIGHT ADD WHILE IM

21 ON THE SUBJECT MITCHELL IS DEAD ALSO OF CIRRHOSIS

22 OF THE LIVER CATHY PERRY TO MY KNOWLEDGE IS

23 ALIVE AND WELL AND LIVING IN FLORIDA BUT YOU HAVE

24 THE TWO PRINCIPAL CONFESSORS UPON WHICH THEY

25 RELY ARE BOTH DEAD WITNESSES
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THAT DOES BRING INTO PLAY THE

ADMISSIBILITY ISSUE ON THE RULE E04B3 AND ILL

COVER THAT BIT LATER

BUT WHAT IM SAYING THAT IN TERMS OF DUE

DILIGENCE THEY NEVER BOTHERED TO INTERVIEW

STOECKLEY UNTIL THE TRIAL AND THE ONLY REASON

SHE WAS BROUGHT TO THE TRIAL WAS THE GOVERNMENT

SOUGHT MATERIAL WITNESS WARRANT FOR HER WE

10 WANTED HER AVAILABLE AND WE BROUGHT HER HERE

11 AN FBI AGENT ARRESTED HER AND WE THE COURT

ACTUALLY TURNED HER OVER TO THE DEFENSE FOR

13 INTERVIEWING AND RECESSED THE TRIAL SO THAT THEY

14 COULD TALK TO STOECKLEY

15 POINT THAT OUT BECAUSE THE STO THE

16 STATEMENTS OF STOECKLEY ARE NOT SO MUCH NEWLY

17 DISCOVERED AS SUBMIT PRODUCED AND WOULD SAY

18 THAT GIVEN THE TOTALITY OF THE CIRCUMSTANCES

19 INVOLVING STOECKLEY GUNDERSON AND MR BEASLEY

20 THE COURT INTERPOSING THINK UNDER

21 IF UNDERSTAND DEFENSES POSITION WITH RESPECT

22 TO STOECKLEY ITS NOT THAT SHE HAS SAID ANYTHING

23 NEW BUT THAT THE SURROUNDING CORROBORATING

24 CIRCUMSTANCES NOW KNOWN TO THE DEFENSE WERE NOT

25 KNOWN TO THEM AT THE TIME THAT WE HAD VOIR DIRE
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HEARING AND IT WAS QUESTION OF WHETHER OR NOT

THOSE STATEMENTS HAD SUFFICIENT CORROBORATING

CIRCUMSTANCES AS TO MAKE THEM TRUSTWORTHY

NOW THE BASIS OF THE COURTS RULING AT

TRIAL THAT THOSE TENNESSEE STATEMENTS AND THEY

ARE THE ONES THINK THAT WERE SOUGHT TO BE

INTRODUCED WERE NOT ADMISSIBLE WAS THAT SIMPLY

THE COURT WAS OF THE OPINION THAT THOSE STATEMENTS

10 AND THE SURROUNDING CIRCUMSTANCES DID NOT PROVIDE

11 THAT INDICIA OF TRUSTWORTHINESS REQUIRED BY

12 803B2
NOW THE DEFENDANT HAS COME THOUGH WITH

14 NOT THOSE STATEMENTS BUT SOME SIMILIAR IN

15 IMPORT TO THEM AND NOW SAYS THAT THESE ARE

16 CORROBORATED BY MITCHELL AND BY PERRY AND VARIOUS

17 THINGS AND IT SEEMS LIKE THAT YOUR PROBLEM TO

18 MEET THAT IS TO SHOW THAT THESE EXTRINSIC THINGS

19 DO NOT IN FACT CORROBORATE IT

20 MR MURTAGH INTEND TO MEET THAT YOUR

21 HONOR JUST

22 THE COURT INTERPOSING ALL RIGHT

23 MR MURTAGH WANT TO MAKE POINT ON

24 DUE DILIGENCE AND ILL LEAVE IT AT THAT AND BY

25 THE WAY DO NOT CONTEND THAT BECAUSE OF THE
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COURTS RULING ON THE PRETRIAL STATEMENT WITH

REGARD TO STOECKLEY THAT THAT IPSO FACTO REQUIRES

THE INADMISSIBILITY OF THE STATEMENTS SUBSEQUENTLY

OFFERED

THE COURT IM SURE YOU DONT TAKE THAT

POSITION

MR MURTAGH NO SIR DO NOT NOW WE

KNOW FROM MR GUNDERSONS TESTIMONY AT THE

10 EVIDENTIARY HEARING MR GUNDERSON BEING FORMER

11 FBI AGENT THAT HE WENT TO SEE PAUL STOMBAUGH

12 THE GOVERNMENTS PRINCIPAL SCIENTIFIC WITNESS AT

13 THE TRIAL AND TRADING ON HIS FORMER STATUS AS AN

14 FBI AGENT APPARENTLY HE GOT MR STOMBAUGH TO LAY

15 OUT THE GOVERNMENTS CASE FOR HIM AND STOMBAUGH

16 DID

17 NOW THE POINT IM MAKING IS THAT NONE OF

18 THE SUBMISSIONS SUBSEQUENTLY FILED BY THE DEFENSE

19 IN ANY WAY BEAR ON THE EVIDENCE UPON WHICH MACDONALD

20 WAS CONVICTED

21 WHAT WE HAVE IS AN ATTEMPT TO CREATE

22 TOTAL SCREEN IF YOU WILL BETWEEN THE EVIDENCE

23
UPON WHICH THE JURY FOUND THE DEFENDANT GUILTY

24 AND IM TALKING PRINCIPALLY ABOUT THE PAJAMA TOP

25 AND THE FOOTPRINT AND THE DISTRIBUTION OF THE

VI
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THREADS AND OF THE BATHMAT THAT THE WEAPONS

WERE WIPED OFF ON BUT TO CREATE WITH STOECKLEY

ASSISTANCE ALMOST LIKE AN ALIBI DEFENSE ITS

NOT PRECISELY THE SAME BUT ITS DIFFERENT CASE

ALMOST

THE COURT THINK IT GOES TO

CORROBORATION OF THE DEFENDANT HIMSELF

MR MURTAGH WELL

10 THE COURT INTERPOSIN9 HE SAYS HI

11 DIDNT DO IT FOUR PEOPLE FOUR

12 INTRUDERS CAME IN AND DID IT
13 MR MURTAGH WELL THATS WHAT

14 THE COURT INTERPOSING AND NOW HE

15 PROPOSES TO OFFER STOECKLEYS STATEMENT THAT SAYS

16 YES WAS ONE OF THOSE FOUR PEOPLE AND

17 ALSO EVIDENCE BY THREE OR FOUR OTHERS WHO

18 SAID THAT THEY WERE THERE AT THE SAME TIME SO

19 THAT LENDS LOT OF CREDIBILITY TO IT THEY SAY AND

20 BACKS UP

21 YOU SEE NO EYEWITNESS EXCEPT MACDONALD

22 HAS TESTIFIED THAT THEY KNEW WHAT HAPPENED

23 BUT NOW HE SAYS THAT IF STOECKLEY WOULD

24 COME AND TELL JURY WHAT SHE SAYS IN THESE

25 STATEMENTS SHE WOULD BE AN EYEWITNESS WHO WOULD
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EXONERATE HIM

MR MURTAGH YES YOUR HONOR

UNDERSTAND THAT TO BE THEIR CONTENTION THE POINT

IM TRYING TO MAKE IS THAT FOR THAT TO HAVE

VALIDITY AS LEGAL PROPOSITION FIRST ASSUMING

FOR THE SAKE OF ARGUMENT THE ADMISSIBILITY OF

THOSE STATEMENTS AND ILL ADDRESS THAT IN

MOMENT THE STORY AS TOLD BY MACDONALD WOULD

10 HAVE TO BE CORROBORATED BY STOECKLEY AND NOT

11 CONTRADICTED IN FACT STOECKLEYS STORY

12 CONTRADICTS MACDONALD IN VARIOUS PARTICULATES

13 THE EPISODE OF THE ASKING FOR DRUGS AND

14 THE PHONE CALL SUPPOSEDLY TO THE PHARMACY AND IT

15 TURNS OUT TO BE PHONE CALL TO THE MPS

16 MACDONALD NEVER SAID THAT SO YOU HAVE PROBLEMS

17
WITH THE INTERLOCKING OF THE TWO STATEMENTS

18
BUT LET ME IF COULD MOVE ALONG WITH

19 THAT THINK ILL COVER THE POINTS THAT YOUR

20 HONOR HAS ADDRESSED

21 WE START WITH HELENA STOECKLEY WE KNOW

22 THAT SHES DRUG ADDICT WE KNOW THAT SHES AN

23 EMERGENCY ROOM GROUPIE IF YOU WILL WE KNOW THAT

24 SHE CONSIDERS HERSELF BENEVOLENT WITCH IM
25 NOT ARGUING THAT SHE WAS BENEVOLENT WITCH

Case 3:75-cr-00026-F     Document 136-13     Filed 04/17/2006     Page 13 of 60




OLLOQUY VOL 134

BUT SHE THOUGHT SHE WAS AND DONT THINK EITHER

SIDE WOULD DISPUTE HER DISPUTE THAT ISSUE SHES

ALSO AN ASPIRING ACTRESS

NOW WHAT STARTED OUT IN HER MIND AS AN

ATTENTION AND THE EVIDENCE THINK IS NOT IN

DISPUTE THAT ON THE NIGHT OF THE MURDERS HELENA

STOECKLEY BY HER OWN ADMISSION AND UNDERSTAND

THE DEFENSE NOT TO BE CONTESTING THIS POINT HAD

10 TAKEN ALL SORTS OF HALLUCINOGENIC DRUGS THAT DAY

11 HAD INJECTED HERSELF WITH HEROIN AND LIQUID OPIUM

12 AND BELIEVE THE DESCRIPTION WAS THAT SHE WAS

13 STONED OUT OF HER MIND

14 SO THATS THEIR WITNESS TO START FROM

15 NOW WHAT INITIALLY STARTS WITH STOECKLEY AS

16 BELIEVE AN ATTENTIONGETTING DEVICE MEAN

17 THIS IS THE MOST EXCITING EVENT EVER TO OCCUR
18 BELIEVE IN FAYETTEVILLE CERTAINLY IN THAT TIME

19 FRAME AND STOECKLEY STARTS OF WITH THE YOU

20 KNOW DONT KNOW WHERE WAS LAST NIGHT

21 NEED AN ALIBI TYPE OF THING

22 AND THATS SORT OF ITS KIND OF

23
PEER ATTENTIONGETTING THING INITIALLY BUT

24 BECAUSE OF HER DRUG PROBLEMS AND BECAUSE OF HER

25 OTHER MENTAL PROBLEMS SHE AT THE SAME TIME
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SHES DIAGNOSED AS SCHIZOID PERSONALITY WITH

DRUG DEPENDENCE BY THE BELIEVE ITS CHAPEL

HILL WHERE SHE WAS IN INSTITUTIONALIZED AT THE

TIME

BUT SHE SOON BECOMES TO BELIEVE THAT SHE

MIGHT HAVE BEEN THERE AND DONT DISPUTE THAT

THAT BECAME VERY REAL FEAR IN STOECKLEYS MIND

THAT THERES DIFFERENCE BETWEEN THINKING YOU

10 MIGHT HAVE BEEN THERE AND ACTUALLY HAVING BEEN

11 THERE

12 NOW THE PROBLEM WITH HER PRETRIAL

13 STATEMENTS IS THAT THERE ARE NO INSIDER DETAILS

14 WHATSOEVER MEAN WE HAD THE BUSINESS ABOUT THE

15 ROCKING HORSE AND THINK WEVE BEATEN THAT ONE

16 PRETTY WELL INTO THE GROUND OR AT LEAST HOPED WE

17 HAD UNTIL THIS LAST FILING THE PICTURE OF THE

18
ROCKING HORSE BEING TAKEN BY NEWSPAPER REPORTER

19 FROM OUTSIDE THE CRIME SCENE AND APPEARING IN THE

20 FAYETTEVILLE PAPERS ON FEBRUARY 18TH 1970 AND

21 THAT PICTURE WAS IN EVIDENCE IN THE TRIAL

22 BUT SO WE DONT HAVE THESE STATEMENTS

23 NOW YOUR HONORS RULING AT THE TRIAL WE NOW KNOW

24
FROM POSTTRIAL STATEMENTS OF STOECKLEY INCENSED

25 HER SHE WAS ROYALLY INCENSED AT INSULTED
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AT THE FACT THAT THE COURT EXCLUDED HER OUT OF

COURT STATEMENTS IM NOT SAYING THAT HER

CHARACTERIZATION OF WHAT THE COURT SAID IS

ACCURATE FAR FROM IT BUT IN STOECKLEY MIND

THE JURY WAS TOLD TO DISREGARD HER TESTIMONY AND

THE RECORD IS QUITE CLEAR THAT NO SUCH THING EVER

HAPPENED STOECKLEY TESTIFIED IN FRONT OF THE

JURY

10 BUT THIS BECAME ANOTHER THING THAT SORT

11 OF GNAWED AT HER IF YOU WILL AND IT WAS

12 EXPLOITED BY THE DEFENSE INVESTIGATORS AND THE

13 OTHER PEOPLE SUCH AS MR BOST WHO INTERVIEWED

HER WHAT DO YOU THINK OF THE YOU KNOW JUDGES

15 RULING

16 IT ALL THINK GOES TO SHOW HER FRAME OF

17 MIND AT THE TIME THAT GUNDERSON AND COMPANY

18 APPROACH HER

19 NOW GUNDERSON KNOWS THAT THE KEY

20 TO OBTAINING STOECKLEYS COOPERATION IS TO ENLIST

21 THE SUPPORT OF HER FATHER FIGURE AND FORMER POLICE

22 INFORMANT HANDLER MR PRINCE BEASLEY WHO

23 SUBSEQUENTLY RETIRED FROM THE POLICE DEPARTMENT

24 AND AS THE MEDICAL RECORDS IN EVIDENCE BEFORE THE

25 COURT REFLECT IT WAS DISABILITY RETIREMENT
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PRECIPITATED BY THE DIAGNOSIS OF ORGANIC BRAIN

SYNDROME PRESENHLE DEMENTIA AND WITH SYMPTOMS OF

CONFUSION CONFABULATION AND BELIEVE

HELPLESSNESS

NOW POINT THIS OUT NOT TO EMBARRASS MR

BEASLEY BUT TO SHOW THAT LATER ON WHEN WE GET TO

THE ISSUE OF SUPPOSED CORROBORATING CIRCUMSTANCES

FROM MR BEASLEY WITH RESPECT TO STOECKLEYS

10 STATEMENTS YOU HAVE SOMEONE WHO HAS MEMORY

11 AN ORGANIC MEMORY IMPAIRMENT

12 OKAY NOW WHAT HAPPENS BASICALLY AS THE

13 EVIDENCE AT THE HEARING SHOWED AS WELL AS THE

14 FILINGS THAT MR GUNDERSON AND MR BEASLEY WORK

15
UP WAY TO ARREST HELENA STOECKLEYS HUSBAND

16 ERNEST DAVIS

17
AND WERE NOT CONTESTING THE VALIDITY OF

18
THE ARREST APPARENTLY IT WAS BOND THAT MR

19
BEASLEY HAD GONE FOR MR DAVIS BUT ITS CLEAR

20 THAT THE PURPOSE OF THAT ARREST WAS TO SEPARATE

21 DAVIS FROM HELENA BECAUSE DAVIS APPARENTLY DIDNT

22
GET ALONG WITH GUNDERSON OR BEASLEY AND HE WAS

23
CREATING PROBLEMS IN OBTAINING THE STATEMENTS

24 SO THEY GET STOECKLEY AWAY FROM DAVIS

25 THEY GET HER OUT TO CALIFORNIA SHES THREE
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THOUSAND 3000 MILES AWAY FROM HOME ARID THINK

THE RECORD IS CLEAR THAT THEY INTERROGATE HER OR

THEY INTERVIEW HER DEPENDING ON WHICH

CONNOTATION YOU CHOOSE TO ACCEPT

BUT IN ANY EVENT THIS GOES ON FROM

OCTOBER 22ND 1980 UNTIL OCTOBER 25TH 1980 NOW

ONLY ONE TAPE RECORDING YOUR HONOR HAS EMERGED

FROM THIS PROCESS AND ITS VERY FRAGMENTARY TAPE

10 OF BELIEVE OCTOBER 23RD 1980 IN WHICH AND

11 ITS IN EVIDENCE HAVING BEEN OFFERED BY THE DEFENSE

12 THAT STOECKLEY IS INITIALLY RELUCTANT TO TALK AT

13 ALL AND THE TAPE RECORDER IS TURNED OFF

14 AND FOR ALL THE RECORD SHOWS THE TAPE

15 RECORDER IS NOT TURNED ON AGAIN UNTIL AFTER THESE

16 STATEMENTS HAVE BEEN OBTAINED AND THINK THAT

17 IS IN AND OF ITSELF SUSPICIOUS BECAUSE WE KNOW

18 THAT MR GUNDERSON METHOD OF OPERATION WAS TO

19 TAPE RECORD EVERYTHING THAT STOECKLEY SAID AND

20 THINK IT IS SIGNIFICANT THAT WE HAVENT HAD ANY

21 TAPE RECORDINGS FROM THAT PARTICULAR PERIOD

22 BECAUSE WHAT DOES EMERGE THINK IS PRETTY

23 CLEAR PATTERN

24 WE HAVE MR BEASLEY THE SURROGATE FATHER

25 WHO ONCE BOASTED IN WRITING THAT HELENA WOULD TURN
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IN HER BEST FRIENDS AND SAY ANYTHING TO MAKE HIM

BEASLEY ACT PROUD OF HER WE HAVE MR GUNDERSON

WHOS FORMER HIGH OFFICIAL FROM THE LOS ANGELES

DIVISION OF THE FDERAL BUREAU OF INVESTIGATION

NOW STOECKLEY AS GUNDERSON TESTIFIED IS

POLICE BUFF AND THINK THESE ARE FACTORS THAT

PLAY ON THE ATMOSPHERE UNDER WHICH THESE

STATEMENTS WERE OBTAINED

10 AS YOUR HONOR MENTIONED EARLIER THIS MORNING

11 WE KNOW THAT MR GUNDERSON WHETHER HE WAS RIGHT

12 AS MATTER OF LAW OR NOT TOLD STOECKLEY THAT THE

13 STATUTE OF LIMITATIONS HAD RUN ITS TO ME IT

14 SEEMS IT IS SIGNIFICANT WHAT THE NOT WHAT

15 THE OBJECTIVE LEGAL TRUTH OF THAT STATEMENT IS

16 BUT CERTAINLY AS FAR AS STOECKLEY IS CONCERNED

17 WHEN YOUR THE DEFENSE IS SAYING THAT THESE ARE

18 STATEMENTS MADE BY ADMISSIONS EXPOSING SOMEONE

19 TO CRIMINAL LIABILITY AND SUBMIT THAT SOMEONE

20 WHO BELIEVES THAT THE STATUTE OF LIMITATIONS HAS

21 RUN AND IS NOT COMPLETELY UNTUTORED IN THE WAYS OF

22 THE CRIMINAL JUSTICE SYSTEM IN FACT SHE WAS

23 STUDYING POLICE SCIENCE IN NASHVILLE IN 1971

24 THAT THINK IS FACTOR THAT GOES TO THE ADMISSION

25 PORTION OF THE B04B3 DETERMINATION
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NOW WE ALSO KNOW THAT AT THIS TIME THE

DEFENDANTS CONVICTION HAD BEEN OVERTURNED IF

YOUR HONOR WOULD RECALL AND THINK THE RECORD

SHOWS THE DEFENDANTS CONVICTION WAS OVERTURNED ON

SPEEDY TRIAL GROUNDS BELIEVE IT WAS JULY

29TH 1960 IT WAS EITHER THE END OF JULY OR THE

FIRST WEEK IN AUGUST BUT ANYWAY BY OCTOBER OF

1980 MACDONALD IS OUT OF JAIL AND IT LOOKS AS

10 THOUGH THE CASE TO THE OUTSIDE OBSERVER IS

11 FINISHED

12 WE KNOW THAT GUNDERSON MADE STATEMENTS TO

13 HER CONCERNING BOOKS AND MOVIES AND WHAT IM

14 SAYING IS WERE IN WORLD THAT IS LITTLE

15 DIFFERENT FROM THE NORMAL POLICE INTERROGATION

16 BECAUSE WHAT GUNDERSON DID AND THINK IT IS

17 GIVEN THE CIRCUMSTANCES SO WORTHY OF CONDEMNATION

18 IS HE PRETENDED TO TAKE STOECKLEY SERIOUSLY AND

19 FROM THE IMPACT OF THAT FEELING ON STOECKLEY IN

20 OTHER WORDS YOU HAVE SOMEONE WHO HAS LONG HISTORY

21 OF MAKING WILD STATEMENTS AND NOT BEING BELIEVED

22 MEAN THINK THE FACT THAT SHE WAS APPARENTLY

23 REJECTED BY HER PARENTS AS BEASLEY NOTED HAD TO

24 DO WITH HER KIND OF PROPENSITY TO BE STORY

25 TELLER
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BUT GUNDERSON PRETENDS TO TAKE HER

SERIOUSLY AND WHAT WE GET AS RESULT OF THIS

PROCESS IS DETAILED CONFESSION IF YOU WILL TO

THE CRIME AND IM REFERRING PRINCIPALLY TO

DEFENDANTS EXHIBIT NUMBER TWO AND AS THE COURT

MAY RECALL THAT STATEMENT OCCURS OR IT IS LIKE THE

SECOND OR THIRD REVISION OF EARLIER STATEMENTS

WHICH STOECKLEY HAD ADOPTED AFTER GUNDERSON HAD

10 WRITTEN THEM OUT FOR HER

11 IN OTHER WORDS THIS IS KIND OF THE FINAL

12 PRODUCT IF YOU WILL OF THAT OCTOBER EPISODE

13 NOW

14 THE COURT INTERPOSING WHATS THE DATE

15 ON THAT

16 MR MURTAGH THE DATE ON THE STATEMENT

17 YOUR HONOR IS OCTOBER 25TH WHAT THEY THE

18
TYPED DATE IS OCTOBER 24TH THE 24 HAS BEEN

19 CROSSED OUT AND 25 HAS BEEN WRITTEN AND BELIEVE

20 THE EXPLANATION FOR THAT WAS THAT IT WAS TWO

21 OCLOCK IN THE MORNING OR SOMETHING AT THE TIME

22 SHE SIGNED IT

23 RHE POINT THINK THAT IS CRUCIAL TO AN

24 UNDERSTANDING OF THE MOTIVATION BEHIND THIS

25 STATEMENT IS AND THINK ITS CLEAR THAT

GUNDERSON AND BEASLEY CONVINCED STOECKLEY THAT
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WHILE SHE MIGHT HAVE BEEN PRESENT AT THIS YOU

KNOW AWFUL CRIME SHE IN FACT DID NOT HURT

ANYONE SHE WAS WITNESS AND IN FACT SHE TRIED

TO HELP PEOPLE

AND YOU HAVE THIS SORT OF WEIRD ASPECT OF

HER STATEMENT THAT SHES RUNNING AROUND IN THE

MIDDLE OF THIS EMERGENCY GIVING PEOPLE MOUTH TO

MOUTH RESUSCITION AND CHECKING PULSES AND GOING

10 BACK AGAIN TO STOECKLEYS VISION OF HERSELF AS

11 EMERGENCY ROOM NURSE

12 ANOTHER POINT THAT SHOULD BE MADE WITH

13 REGARD TO THAT YOUR HONOR IS THAT WHAT WE HAVE

14 FROM STOECKLEY IS NOT TECHNICALLY NOT AT LEAST

15 AS FAR AS SHE WAS CONCERNED CONFESSION TO ANY

16 CRIME AS DISTINGUISHED FROM SAY CATHY PERRY

17 WHO SAYS KILLED COLETTE MACDONALD OR

18 KILLED THE WOMAN IN THE FAMILY SHE DOESNT

19 NAME HER

20 WHAT YOU HAVE FROM STOECKLEY IS REALLY

21 STATEMENT IN WHICH SHE INCULPATES OTHER PEOPLE

22 MITCHELL FOWLER HARRIS MAZEROLLE WHO WAS IN

23 JAIL FOR THE CRIME THIS IN ADDITION TO THE

24 FEELING THAT THE STATUTE OF LIMITATIONS HAS RUN

25 THINK GIVES HER SORT OF TOTAL LATITUDE

JI
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MEAN WHAT RESTRAINT IS THERE ON THIS

PERSON FROM SAYING ANYTHING IN TERMS OF HER OWN

FRAME OF REFERENCE AND SUBMIT THAT SHE FELT NO

RESTRAINTS

NOW WE HAVE THE STOECKLEY STATEMENT AND

THINK YOU THEN HAVE TO LOOK AT THE STATEMENT

ITSELF BECAUSE THERE IS THE ISSUE OF THE

ADMISSIBILITY OF THE STATEMENT UNDER 804B3 AND

10 THE DEFENDANT TAKES THE POSITION THAT THE COURT

11
CANNOT CONSIDER THE CHARACTER OF THE DECLARANT AT

12 ALL THEY RELY PRINCIPALLY ON THE FOURTH

CIRCUITS SUBSEQUENT DECISION

15 THE COURT THATS WHAT THE BRAINARD CASE

16 HOLDS ISNT IT
17 MR MURTAGH WELL THATS WHAT IT HOLDS

18 JUDGE AND THINK IN PRIOR FILING IVE

19
DISTINGUISHED RD FROM RI

20 IF THE COURT RECALLS INVOLVED CODEF

21 COCONSPIRATORS ADMISSION WHICH THE GOVERNMENT

22 USED AS EVIDENCE IN ITS CASE

23 THE COURT HAVE LITTLE PROBLEM WITH

24 THE CONCEPT THAT YOU CAN EXAMINE THE SURROUNDING

25 CIRCUMSTANCES AND THAT THE STATEMENT AS STANDING
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ALONE MAY HAVE SOME VALIDITY NOTWITHSTANDING

PERHAPS EVEN FOR HYPOTHETICAL PURPOSES

OVERWHELMING EVIDENCE THAT THE DECLARANT WAS

INCOMPETENT TO SAY ANYTHING AT THE TIME OF IT

MR MURTAGH WELL HAVE PROBLEMS WITH

IT TOO YOUR HONOR BUT WANT TO MAKE POINT

FOR THE SAKE OF THE

THE COURT INTERPOSING THATS WHAT THE

10 CASE SAYS

11 MR MURTAGH THATS WHAT THE CASE SAYS IN

12 EFFECT AND THINK YOU HAVE TO LOOK AT THE

13 SPECIFIC FACTS THAT JUDGE MURNAGHAN WAS TALKING

14 ABOUT MEAN HE WAS WELL AWARE OF HITS PRIOR

WRITINGS ON THIS SUBJECT IN THIS CASE BUT

16 THINK WHAT IS SAYING IF YOU TAKE IT

17 LITERALLY IS THAT WITNESS WHOS TEN 10
18 TIME CONVICTED PERJURER FOR THE THE SAKE OF

19 ARGUMENT WHO SAYS SAW BRIAN MURTAGH HIT JIM

20 BLACKBURN OVER THE HEAD WITH BASEBALL BAT THAT

21 STATEMENT IN AND OF ITSELF WHAT TIURTAGH DID TO

22 BLACKBURN IS NOT INHERENTLY UNRELIABLE

23 IT CERTAINLY ISNT TRUE MIGHT ADD

24 BUT THE STATEMENT ITSELF DOES NOT ON ITS FACE

25 GIVE YOU REASON TO SAY THIS IS AN INHERENTLY
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UNTRUSTWORTHY STATEMENT

THINK IF YOU HAD SOMEONE WHO WAS WITHOUT

THE TEN 10 PERJURY CONVICTIONS BUT WHO SAID

SAW SPACESHIP LAND AND LITTLE GREEN MEN GOT OUT

AND THEY WENT INTO THE MACDONALD HOUSE THINK

THERE YOU HAVE SITUATION WHERE YOU CAN LOOK

CLEARLY AT THE STATEMENT ITSELF AND SAY ITS YOU

KNOW INHERENTLY UNRELIABLE
10

BUT THE POINT YOUR HONOR IS FOR THE SAKE
11

OF ARGUMENT IS THIS CASE WOULD TAKE THE
12

PROPOSITION THAT YOU HAVE AN INHERENTLY UNRELIABLE
13 WITNESS STOECKLEY BUT SEPARATE AND PERRY
14

TOO FOR THAT MATTER BUT SEPARATE AND APART FROM

15 THAT YOU HAVE THE ABSENCE OF CIRCUMSTANCES CLEARLY
16

CORROBORATING THE TRUSTWORTHINESS OF THAT

17
STATEMENT

18

AND IT WOULD BE MY POSITION YOUR

19
HONOR THAT THE COURT SHOULD LOOK AT IN TERMS

20
OF THE ADMISSIBILITY ISSUE AT THE ABSENCE OF

21
CIRCUMSTANCES CLEARLY INDICATING TRUSTWORTHINESS

22
OF THE STATEMENT AND ALSO AT CIRCUMSTANCES WHICH

23
CONTRADICT THE TRUSTWORTHINESS OF THE STATEMENT

24
FOR EXAMPLE WE HAVE THE STATEMENT THAT

25
MAZEROLLE WAS THERE NOW SHES CONSISTENT IN ALL
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OF HER POSTTRIAL STATEMENTS IN WHICH SHE NAMES

THE PERPETRATORS THAT MAZEROLLE IS MURDERER

MEAN THATS WHAT SHES SAYING SHE SAYS SHE

HIM BEAT UP ON THE DEFENDANT AND ALSO POUND ON

COLETTE MACDONALDS CHEST SO SHES PERFECTLY

CONSISTENT IN THAT REGARD BUT THE OBJECTIVE

FACT IS THAT ALLEN MAZEROLLE WAS IN JAIL ON THE

NIGHT OF THE MURDERS

10 MAZEROLLE MIGHT ADD IS PERSON OF

11 TERRIBLE CHARACTER HES GOT ALL KINDS OF

12 CRIMINAL RECORDS BUT THE BUT ITS CLEAR

13 THAT HE WAS IN JAIL THAT NIGHT OF THE MURDERS

14 NOW THE PROBLEM GETS INTO STOECKLEYS

15 STATEMENTS BECAUSE WE HAVE MR BOST WHO WENT TO

16 THE POLICE DEPARTMENT OR THE COURT RATHER AND HE

17 DIDNT CHECK THE RECORDS THOROUGHLY HE CHECKED

18 THEM WITH THE CODEFENDANT MR RIZZO AND IT

19 TURNED OUT THAT RIZZO HAD BEEN RELEASED ON BAIL AND

20 MAZEROLLE HAD NOT

21 AND THIS GETS ALSO IF COULD DIGRESS

22 FOR SECOND TO THIS IDEA OF THE INDELIBILITY OF

23 THE WITNESS PERCEPTION OKAY YOU HAVE STOECKLEY

24
SAYS MAZEROLLE WAS THERE BEASLEY SAYS MAZEROLLE

25 WAS IN STOECKLEY COMPANY ON THE MORNING OF THE
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18TH ALTHOUGH HE LATER RETRACTS THAT STATEMENT AT

THE EVIDENTIARY HEARING AND YOU HAVE NEIGHBOR

MRS JAN SNYDER WHO IN THEIR FILINGS IS KNOWN AS

JAN SNYDER AULT AUIT
AND SHE IDENTIFIES THE COMPOSITE WHICH

STOECKLEY SAYS IS MAZEROLLE AND SHE SAYS YOU

KNOW WOULD RECOGNIZE HES THE GUY DRIVING

AROUND IN THE BLUE MUSTANG UP THE STREET AND SHE

10 SAID WOULD RECOGNIZE THAT MAN ANYWAY BY THE

11
GLEAM IN HIS EYE AND THE SNEER ON HIS FACE

12 WELL THE POINT IS YOU KNOW THAT GUY WAS

13 IN JAIL AND YOU KNOW WITNESSES PARTICULARLY TO

CRIME SAY WITNESSES EOPLE WHO THINK THEY ARE

15 WITNESSES TO HIGHLY CELEBRATED CRIME WILL GIVE

16 CONFLICTING STATEMENTS AND WILL THINK THAT THEY HAVE

17
SEEN SOMETHING WHICH IN FACT THEY HAVE NOT

18 BUT NOT TO GET TOO FAR AFIELD ONE ISSUE

19 HERE IS WHETHER THE STATEMENTS WOULD BE ADMISSIBLE

20 IN NEW TRIAL AND WE WOULD CONTEND THAT THE

21 ABSENCE OF CORROBORATING CIRCUMSTANCES WOULD MAKE

22 THEM INADMISSIBLE IF IT CAME TO THAT CERTAINLY

23 ASTO STOECKLEY

24 PERRYS UNAVAILABILITY IS MATTER THATS

25 NOT RESOLVED AT THIS TIME DONT KNOW WHETHER
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SHE WOULD BE AVAILABLE OR NOT OR IF SHES ALIVE AND

SUBJECT TO SUBPOENA THEY HAVE NOT SUBPOENAED HER

MIGHT ADD IN CONNECTION WITH THIS PROCEEDING

BUT YOU HAVE THE ABSENCE OF ANY KIND OF

INSIDERS KNOWLEDGE NOW IN THE RECENT FILING

WITH REGARD TO STOECKLEY YOU HAVE CONTENTIONS

THAT THEY KNEW THAT STOECKLEY KNEW ABOUT THE

BROKEN SPRINGS ON THE ROCKING HORSE WERE BACK

10 TO THE ROCKING HORSE UNFORTUNATELY

11 AT THE COURT OF APPEALS THEY ARGUED THAT

12 THE ROCKING HORSE HAD BROKEN WHEELS AND STOECKLEY

13 KNEW ABOUT THAT AND AS THE COURT MAY RECALL THE

14 ROCKING HORSE ACTUALLY SITS OR SAT ON SPRINGS ON

15 SORT OF METAL FRAME

16 AND HAVE FILED WITH THE COURT AND SERVED

17 ON COUNSEL COPIES OF THE CRIME SCENE PHOTOGRAPHS

18 WHICH STOECKLEY DESCRIBED IN FRONT OF THE JURY AS

19 DEPICTING THE THIS WAS THE EPISODE WHERE SHE

20 SAID THAT THE ROCKING HORSE WOULDNT ROCK AND

21 APPARENTLY MR SEGAL TOOK HER THROUGH THAT ON

22 DIRECT EXAMINATION

23 AND SUBMIT TO YOUR HONOR THAT WHATEVERS

24 IN THAT PICTURE IT ISNT ROCKING HORSE WITH

25 BROKEN SPRINGS THE SPRINGS ARE THERE THEYRE
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INTACT THEYRE PARALLEL IN ALL OBSERVABLE

CHARACTERISTICS THEYRE FUNCTIONAL

IN ANY EVENT THE JURY SAW THAT WE ALSO

HAVE THE CONTENTION THAT ONLY STOECKLEY COULD HAVE

KNOWN THAT THE KITCHEN PHONE WAS ON THE WALL IN

THE CRIME SCENE WELL KITCHEN PHONES ARE USUALLY

ON KITCHEN WALLS MEAN FIFTY 50Z PERCENT OF

THE TIME YOURE GOING TO BE RIGHT ON THAT ONE BUT

10 IN POINT OF FACT ITS IN CRIME SCENE PHOTOGRAPH

11 ALSO IN THE RESPONSE THAT WE HAVE FILED AND WE

12 KNOW THAT SHE WAS SHOWN THE CRIME SCENE PHOTOS

II 13 SO THE POINT IM MAKING YOUR HONOR IS

14 THAT THERE IS NOTHING THAT STOECKLEY HAS EVER SAID

15 WHICH PURPORTED TO DEMONSTRATE INSIDERS KNOWLEDGE

16 WHICH COULD NOT BE ATTRIBUTED TO EITHER FACT

17 THAT WAS IN THE MEDIA REPORTED IN THE MEDIA

18 CRIME SCENE PHOTOGRAPH THAT SHE WAS SHOWN OR

19 MATTER THAT WAS SUGGESTED TO HER BY THE WAY THAT

20 GUNDERSON AND COMPANY INTERROGATED HER

21 ONE EXAMPLE AND BELIEVE IVE COVERED IT

22 IN MY PLEADINGS IS SHES ASKED BY GUNDERSON

23 QUESTION WHICH IS YOU KNOW HELENA CATHY PERRY

24 HAD SOME BLOODSTAINED BOOTS AND CLOTHING DO YOU

25 KNOW ANYTHING ABOUT THAT AND IN FACT STOECKLEY
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SAYS THAT PERRY WASNT THERE BUT SUPPOSEDLY SHE

MAKES SOME VAGUE REFERENCE TO THE CLOTHING

BUT THE POINT IS THAT IF YOURE TRYING TO

ARGUE THAT STOCKLEY COULD PO NOT POSSIBLY HAVE

KNOWN ABOUT CATHY PERRY HAVING BOOTS OR BLOODY

CLOTHING OR WHATEVER YOU CANT INTERROGATE

SOMEONE LIKE STOECKLEY WHO PERSONALIZES EVERY

DETAIL THAT SHE CAN POSSIBLY GET HER HANDS OR AND

10 STILL MAINTAIN THE INTEGRITY OF HER STATEMENT

11 BUT BESIDES THE ADMISSIBILITY ISSUE YOUR

12 HONOR WHAT WERE REALLY TALKING ABOUT HERE IS

13 WHETHER IF THE EVIDENCE WERE TO BE ADMITTED AT

14 TRIAL IT WOULD PROBABLY RESULT IN AN ACQUITTAL

15 AND THERE AS UNDERSTAND THE RULE THE COURT IS

16 TO LOOKING AT THE EVIDENCE THAT WAS ADDUCED

17 AT TRIAL TO TRY TO DETERMINE WHETHER OKAY HERES

18 THIS EVIDENCE WOULD IT PROBABLY RESULT IN AN

19 ACQUITTAL IN NEW TRIAL

20 AND SUBMIT THAT THAT IS ROBABLY THE

21 SIXTYFOUR DOLLAR QUESTION IN THIS CASE ACF

22 DONT WANT TO CONCEDE THE ADMISSIBILITY OF THESE

23 STATEMENTS DONT THINK THEYRE CORROBORATED BY

24 INDEPENDENT CIRCUMSTANCES BUT ASSUMING FOR THE

25 SAKE OF ARGUMENT THAT THE GOVERNMENT WERE NOT TO
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OBJECT TO THOSE STATEMENTS IF NEW TRIAL WAS

GRANTED THE QUESTION REMAINS WHETHER THEY WOULD

PROBABLY RESULT IN AN ACQUITTAL AND SUBMIT

THAT THEY WOULD NOT AND THE REASON FOR THAT IS

THAT THE GOVERNMENTS EVIDENCE REMAINS INTACT

STOECKLEYS STORY DOES NOT CHANGE ANY OF THAT

EVIDENCE

YOU KNOW EVEN IF YOU WERE TO TAKE THE

10 POSITION THAT LETS SAY YOU HAD AN INDEPENDENT

11 WITNESS NEIGHBOR WHO SAID THAT STOECKLEY AND

12 MITCHELL AND HARRIS AND FOWLER AND LETS SAY

13 MAZEROLLE WAS OUT OF JAIL ON PASS THAT NIGHT

14 THAT THEY ALL CAME TO MACDONALDS RESIDENCE AND

15 THEY TRIED TO GET DRUGS FROM HIM FOR THE SAKE OF

16 ARGUMENT

17 IM NOT CONCEDING THAT THAT ACTUALLY

18 OCCURRED BUT WHAT IM SAYING IS IF YOU WERE TO

19 ACCEPT THAT HYPOTHETICAL SUBMIT THAT THE EVIDENCE

20 THAT WE ARGUED TO THE JURY IDENTIFIED MACDONALD AS

21 THE ONLY CRIMINAL AGENT WOULD STILL REMAIN TOTALLY

22 INTACT

23 YOU STILL HAVE THE PROBLEM OF THE HOLES

24 IN THE PAJAMA TOP THE ABSENCE OF ANY CORRESPONDING

25 WOUNDS ON MACDONALDS BODY THE FACT THAT
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THE RECONSTRUCTION THE TWENTYONE 21 PROBES

GOING THROUGH THE FORTYEIGHT 48 HOLES IN THE

PAJAMA TOP MATCHED THE TWENTYONE 21 ICEPICK

WOUNDS ON COLETTE MACDONALDS CHEST THE

FOOTPRINT WHICH IS CLEARLY MACDONALDS CANNOT BE

ACCOUNTED FOR BY STOECKLEY OR ANYBODY ELSE

SO WHAT IM SAYING IS THE GOVERNMENTS

EVIDENCE REMAINS INTACT AND YOU HAVE IN EFFECT

10 ITS LIKE AN ALIBI SITUATION YES THERE IS

11 WITNESS WHO SAYS THE DEFENDANT WASNT PRESENT AT

12 THE CRIME SCENE BUT HIS FINGERPRINTS YOU KNOW

13 IN THE POSITION OF COULD ONLY HAVE BEEN

14 OBTAINED DURING THE COMMISSION OF THE CRIME ARE

15 THERE USE THAT JUST BY WAY OF AN EXAMPLE

16 AND ALSO YOUR HONOR IT SEEMS TO ME THAT

17 GOING INTO THE EQUATION IN DETERMINING WHETHER

18 STATEMENTS WOULD PROBABLY RESULT IN AS AN

19 ACQUITTAL WOULD BE THE CHARACTER OF THE

20 DECLARANT AND THE GOVERNMENT WOULD BE ABLE TO

21 IMPEACH STOECKLEY WHETHER SHES ALIVE OR DEAD

22 AND IN IMPEACHING HER WE WOULD BRING OUT

23 THE FACT THAT PRIOR TO HER EXPOSURE TO THE EVIDENCE

24 AT THE TRIAL SHE NEVER MADE ANY SUCH STATEMENTS

25 WHICH SHOWED ANYTHING ABOUT PHONES OR ROCKING HORSES
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OR FLOWER POTS OR ANY OF THE OTHER INSIDER DETAILS

THAT SHE BELIEVED WERE SEEN IN THE CRIME SCENE

PHOTOGRAPHS

WE WOULD ALSO POINT OUT THAT STOECKLEY

AFTER MAKING THESE STATEMENTS TO GUNDERSON AND

BEASLEY WAS INTERVIEWED BY THE FBI IN SEPTEMBER

OF 1981 AND UNLIKE THE CIRCUMSTANCES UNDER WHICH

MR GUNDERSON INTERVIEWED STOECKLEY SHE WAS

10 INTERVIEWED IN THE PRESENCE OF HER HUSBAND IN HER

11 HOME SHE WAS NOT IN ANY WAY DRAGGED AWAY FROM

12 HER NORMAL SURROUNDINGS AND WHAT SHE SAYS IN THAT

13 STATEMENT WAS IN OUR RESPONSE IS THAT WHAT

14 TOLD GUNDERSON WAS BASICALLY TRUE

15 IN OTHER WORDS YEAH MADE THESE

16 STATEMENTS AND ITS BASICALLY TRUE IN THAT ITS

17 WHAT DREAMED OR WHAT THOUGHT HAPPENED BUT THE

18
TRUTH OF THE MATTER IS REALLY DONT KNOW WHAT

19 HAPPENED AND THATS WHAT SHE SAYS JUDGE AND YOU

20 KNOW ITS KIND OF LIKE SOMEBODY TELLING YOU

21 TRUTHFULLY ABOUT NIGHTMARE THAT THEY HAD THAT

22 DOESNT MEAN THAT THE NIGHTMARE IS FACT

23 IT WOULD AND ITS ALSO LIKE SOMEBODYS

24 TRUTHFULLY AS FAR AS THEY ARE CONCERNED TELLING

25 YOU THAT THEY ARE NAPOLEON THAT DOESNT MEAN

Case 3:75-cr-00026-F     Document 136-13     Filed 04/17/2006     Page 33 of 60




COLLOQUY VOL 154

THAT THEYRE NAPOLEON

AND THATS WHAT YOU HAVE HERE WITH STOECKLEY

AND ALL THE TIME THAT THIS IS GOING ON SHE IS

BEING YOU KNOW EITHER BUFFETED ONE WAY AND

ANOTHER BY GUNDERSON AND BEASLEY WHO WERE

CONSTANTLY AFTER HER

AFTER SHE RETRACTS HER STATEMENTS THIS

STATEMENT OF SEPTEMBER 1981 THE DAMAGE CONTROL

10 PARTY OF GUNDERSON AND BEASLEY GO DOI TO SOUTH

11 CAROLINA AND THEY GET THE RETRACTION OF HER

12 RETRACTION

13 AND AT THE EVIDENTIARY HEARING MR

14 GUNDERSON PURPORTED TO INTRODUCE VERBATIM

15 TRANSCRIPTS OF THE STATEMENTS THAT HE TOOK FROM

16 STOECKLEY AND SUPPOSEDLY THE TAPES THAT

17 WERE ADMITTED AT THAT TIME WERE SUPPOSED TO

18 CORRESPOND TO THE VERBATIM TRANSCRIPTS

19 WELL WE NOW KNOW NOW THAT WEVE HAD THOSE

20 TRANSCRIPTS THE TAPES THEMSELVES TRANSCRIBED

21 THAT WHAT MR GUNDERSON DID WAS DO CUTANDPASTE

22 JOB YOU KNOW HE WILL HAVE FIFTY 50 PAGES

23 DELETED FROM WHAT STOECKLEY SAID ON THE SOCALLED

24 STATEMENTS

25 THERES NOTHING ON IM REFERRING TO
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BELIEVE DEFENSE EXHIBIT 12 IS THE CUTANDPASTE

JOB AND ITS COVERED ALSO IN OUR PROPOSED FINDINGS

OF FACT ON THIS ISSUE NOTHING IN THAT STATEMENT

SHOWS THAT THERE ARE DELETIONS AND THINK WHEN

YOURE TALKING ABOUT THE INTEGRITY OF THE STATEMENT

THATS MATERIAL FACT

BUT ANYWAY YOU HAVE STOECKLEY BEING

REINTERVIEWED AND NOW THEY CONTEND SHE WASNT

10 INTERESTED IN PUBLICITY BUT THE PURPOSE OF THIS

11
TRIP TO SOUTH CAROLINA AND THINK IT WAS MAY OF

12 1982 WAS TO GET HER READY TO GO UP TO NEW YORK TO

13 BE INTERVIEWED FOR SIXTY MINUTES AND SHE

14 SUBSEQUENTLY DOES GO UP TO NEW YORK AND WE HAVE

15 THE TRANSCRIPT OF THAT BUT AS NEITHER THE COURT

16 OR THE GOVERNMENT HAS SEEN THE VIDEOTAPE OF THAT

17 INTERVIEW

18 AT THIS TIME STOECKLEY IS NINE MONTHS

19
PREGNANT AND IS CLEARLY SUFFERING FROM DELUSION

20 THAT THE CULT SHE SEES MAZEROLLE PEEKING AT HER

21
THROUGH WINDOWS AND MAZEROLLE WAS IN THE COURTROOM

22
DURING THE TRIAL AND ALL KINDS OF WEIRD

23 STATEMENTS BUT ITS CLEAR THAT IN HER MIND SHE

24 WAS CONCERNED ABOUT SOME SORT OF RETRIBUTION

25 THAT THEY WERE GOING TO KILL HER BABY AND CRUCIFY
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HER AND ALL KINDS OF WEIRD STUFF

SO YOU GET THIS SUBSEQUENT STATEMENT IN

WHICH SHE SAYS OKAY THE CULT DID IT BUT

WONT NAME ANY OF THESE PEOPLE WONT TALK

ABOUT CULT ACTIVITIES NOW THIS IS SUBSEQUENT TO

HER HAVING ALREADY NAMED PEOPLE MEAN IT MAKES

NO SENSE IN ANY KIND OF LOGIC IN THE MEANTIME

MACDONALDS CONVICTION IS REINSTATED AND NOW WE HAVE

10 THE FILING OF THESE STATEMENTS

11 MR ONEILL IN HIS PRESENTATION

12 CONTENDED THAT IF AN FBI AGENT WERE TO COME IN WITH

STOECKLEY CONFESSIONS THE CASE WOULD BE

PROSECUTED AND SUBMIT AND MIGHT ADD IM

15 VERY THANKFUL THAT IVE NEVER BEEN PRESENTED WITH

16 EITHER AN FBI AGENT OR GOVERNMENT WITNESS FBI

17 AGENT SUCH AS MR GUNDERSON OR GOVERNMENT

18 WITNESS SUCH AS HELENA STOECKLEY BUT SUBMIT

19 THAT YOU KNOW THAT STATEMENT BY MR ONEILL IT

20 JUST IT DOESNT BEAR CLOSE EXAMINATION BECAUSE SHE

21 WOULD BE TALKING ABOUT TRYING TO PROSECUTE SOMEBODY

22 WHO ON ONE HAND SAYS SHES AN ADMITTED PERJURER ON

23 THE OTHER HAND SAYS THAT YOU KNOW SHE TOLD THE

24 TRUTH WHEN SHE PERJURED HERSELF WHO STATES THAT

25 SHES PRESENT AT THE MURDER SCENE BUT ALSO SAYS
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SHE DIDNT CONFESS TO ANYTHING YOU KNOW IT

JUST IT JUST DOESNT HOLD UP

THEN YOU GET INTO THE BUSINESS OF PERRYS

STATEMENT AND STOECKLEYS STATEMENT AND THERE IS

NO WAY THAT YOU CAN RECONCILE THE TWO OF

THOSE MEAN THE NOTHING THAT PERRY SAID FITS

THE CRIME SCENE

COLETTE MACDONALD WASNT TIED UP

10 AND WOULD POINT OUT YOUR HONOR THAT THE

11 RELIANCE ON RUSSELL FISHERS STATEMENT HAS BEEN

12 QUOTED OUT OF CONTEXT WHAT MR FISHER OR

13 DR FISHER SAID AND BELIEVE THIS IS COVERED

14 IN OUR RESPONSE BY THE WAY RESPONDED TO EACH

15 ONE OF THE ALLEGATIONS THAT THEY MAKE IN THEIR

16 ADDENDA TO THE PROPOSED FINDINGS OF FACT DR
17

FISHER SAYS THAT YOU KNOW THE BRUISE SOMEWHAT

18 HIS WORD SOMEWHAT RESEMBLES ROPE BURN HE

19 DOES NOT ATTRIBUTE THE CAUSE OF THAT BRUISE TO

20
ROPE BURN HE PROCEEDS TO THEN SAY THAT IT IS

21 CONSISTENT WITH THE MUSCLE IN THE ARM BEING

22 FLATTENED BY THE EDGE OF THE CLUB OR THE ARM BEING

23 BOUND UP IN THE GARMENT OR CLOTH OF THE PAJAMA TOP

24 THAT SHE WAS WEARING

25 AND IN POINT OF FACT COLETTE MACDONALDS
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RIGHT ARM WAS LACERATED AND ABRADED ARID FRACTURED

FROM FINGERTIP ALMOST TO THE ARM THE AXILLARY

PORTION OF THE ARM

WE HAVE THE CONTENTION THAT THE HAIR IN

THE CLOSET CORROBORATES PERRY NOTI OF COURSE

PERRY SAID SHE STUFFED FORGOT WHETHER IT WAS

THE OLDER BOY OR THE YOUNGER BOY BUT IT IS BOY

IN ANY EVENT SHE STUFFED HIM IN THE CLOSET ON THE

10 SECOND FLOOR WELL THE DEFENSE RELIES ON ITEMS

11 THEY RECEIVED UNDER THE FREEDOM OF INFORMATION

12 ACT

13 MIGHT ADD THE SAME SUBJECT MATTER IS

14 COVERED IN THE FBI AND OLD LABORATORY REPORTS

15 WHAT THEY GOT AS THE WORKSHEETS AND YES KRISTEN

16 MACDONALDS HAIR WAS FOUND ON PILLOW STORED

17 IN THE SOUTH KIMBERLYS BEDROOM CLOSET BUT SO

18 WAS JEFFREY MACDONALDS HAIR AND SO WAS KIMBERLYS

19 HAIR FOUND ON THAT SAME PILLOW

20 AND THE DEFENDANT DOESNT CLAIM THAT HE WAS

21 STUFFED IN CLOSET IN ANY BEDROOM

22 AND THINK WHAT IT SHOWS IS THAT PILLOW

23 THAT EVERYBODY EITHER PUT THEIR HEAD ON AT ONE

24 TIME OR OTHER WAS STORED IN THE CLOSET IT

25 DOESNT IN ANY WAY CORROBORATE PERRY OR STOECKLEY
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FOR THAT MATTER

THINK MR ONEILL CONCEDED IN ORAL

ARGUMENT THAT WE DO HAVE THE PHENOMENON OF THE

COMPULSIVE CONFESSOR AND WE HAVE THAT IN THIS

CASE WE HAVE ABOUT SIX CONFESSIONS AND THEY

DONT RELY ON ALL OF THEM BUT THEY SEEM TO BE

RELYING PRINCIPALLY ON STOECKLEY AND TO SOME

EXTENT ON WHAT THEY CLAIM IS MITCHELLS

10 STATEMENT

11
WITH REGARD TO MITCHELL WITH RESPECT TO

12 THE MANOR HOUSE EPISODE THE MISSION DOWNTOWN WE

13 DONT CONCEDE THAT IT WAS GREG MITCHELL IN FACT

14 THE WITNESS IDENTIFIES THE INDIVIDUAL AS DAVE AND

15 THE PHOTO SPREAD IDENTIFICATION THINK IS

16 PRETTY DUBIOUS BECAUSE WHAT WE HAVE IS

17 STATEMENT WHICH AT BEST IS THAT THE INDIVIDUAL

18 RESEMBLED TEN 10 YEARS LATER OR TWELVE 12
19 YEARS LATER DAVE SO THEYRE CONTENDING THAT

20 DAVE AT THE MISSION IS MITCHELL

21 AND YOU KNOW WE HAD THINK THIS

22 PHENOMENON IN THE EARLY 1970S OF THE RETURNED

23 VIETNAM AND THATS WHAT WERE TALKING ABOUT

24 1971 HERE MITCHELL WE DO KNOW THAT IN HIS

25 SECOND TOUR IN VIETNAM WAS SEVERELY WOUNDED AND
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APPARENTLY WAS NEVER THE SAME SUBSEQUENT TO THAT

BUT WE HAD THE PHENOMENA OF PEOPLE

CONFESSING TO WAR CRIMES AT THE TIME WAS IN

THE ARMY CID COMMAND AND WE USED TO GET AFTER THE

TLY LAI TRIALS PEOPLE COMING AND CONFESSING TO ALL

KINDS IT WAS SORT OF GROUP THING TO SEE IF YOU

COULD CONFESS TO SOMETHING THAT WAS REALLY

HORRIBLE

BUT THEN YOU HAVE THE EPISODE OUT AT THE

11 FARMHOUSE IN WHICH SUPPOSEDLY SOMEBODY WRITES ON

12 THE WALL KILLED MRS MACDONALD AND HER

13 CHILDREN WELL THE WITNESS THAT THINK THE

14 COURT OUGHT TO LOOK AT THERE THEIR WITNESS

15 IS THIS REVEREND RANDY PHILLIPS REVEREND

16 PHILLIPS ACCORDING TO HIS RECOLLECTION IS THAT

17 WHEN MRS CANADY AND MRS SISNERIOS

18 SISNERIOS CAME OUT OF THE FARMHOUSE

19 SOMETHING TO THE EFFECT OF DEATH TO PIGS WAS

20 WRITTEN ON THE WALL AND SUPPOSEDLY THEY WENT AND

21 GOT DEPUTY SHERIFF AND THEY SHOWED IT TO HIM

22 WELL THE DEPUTY SHERIFF HAS NEVER BEEN

23 PRODUCED IN FACT WE DONT EVEN KNOW WHAT

24 SHERIFFS DEPARTMENT WERE TALKING ABOUT

25 AND THEN THEY GO BACK TO THE MANOR HOUSE
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THE FARM AND THE WALL HAS BEEN PAINTED OVER

REVEREND PHILLIPS SAY YEAH ABOUT WEEK LATER

PEOPLE EMPLOYED BY THE MANOR PAINTED THE WALL

WELL NONE OF THENI HAVE COME FORWARD SO THINK

IT IS HIGHLY QUESTIONABLE AS TO WHAT IF ANYTHING

WAS WRITTEN ON THAT WALL

BUT EVEN ASSUMING FOR THE SAKE OF

ARGUMENT YOU DID HAVE THIS STATEMENT KILLED

10 MRS MACDONALD AND HER CHILDREN THE FACT

11 REMAINS WHO WROTE IT WAS THIS SOME SORT OF

12 BRAGGADOCIOS JEST WAS THIS YOU KNOW THE TYPE OF

13 IDIOCY THAT PEOPLE YOU KNOW WRITE ON WALLS THE

14
TYPE OF PEOPLE WHO IN FACT DO WRITE ON WALLS

15 THE GRAFFITI ARTISTS

16 AND THEN YOU HAVE MITCHELLS STATEMENTS

17
SUBSEQUENT TO HIS FBI INTERVIEW WELL MR

18 MITCHELL WAS INTERVIEWED BY THE FBI HE COOPERATED

19 VOLUNTARILY HE GAVE HIS FINGERPRINTS BY THE

20
WAY THEY DONT FIT ANY OF THE UNIDENTIFIED

21 FINGERPRINTS FOUND AT THE CRIME SCENE AND THERE

22
WAS NO ACCUSATORY ASPECT TO THIS INTERVIEW

23 SO IF MITCHELL LATER ON TO IMPRESS HIS

24 FRIENDS MADE SOME SORT OF STATEMENT TO THE EFFECT

25 THAT BOY THE FBI IS HOT ON MY TRAIL WELL THEY
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KNEW WHERE TO FIND MITCHELL MEAN HE WASNT IN

HIDING ANYPLACE HE WAS LIVING IN THE CHARLOTTE

VICINITY

YOU ALSO HAVE THE FACT THAT MR MITCHELL

WHO SUBSEQUENTLY DIED OF CIRRHOSIS OF THE LIVER

WAS AN ALCOHOLIC AND THINK THAT YOU CANNOT TAKE

SUCH STATEMENTS COMPLETELY OUT OF CONTEXT POINT

THAT OUT IN THE CONTEXT OF THE PROBABILITY OF

10 RESULTING IN ACQUITTAL AS OPPOSED TO THE

11 ADMISSIBILITY OF THE STATEMENT

12 ONE OTHER MATTER THAT IS THINK UNIQUE

13 IN THIS CASE AND FRANKLY DONT KNOW WHAT THE

14 ANSWER IS BUT CAUSE THE ISSUE AND PERHAPS MR

15 ONEILL WILL RESPOND TO IT IS THAT THE

16 CORROBORATION THAT IS BEING OFFERED TO CERTAIN

17 EXTENT CONSISTS OF OTHER HEARSAY STATEMENTS

18 WE HAVE STATEMENTS WHICH UNDER RULE

19 804B3 WOULD HAVE TO COME IN UNDER THE CORROBOR

20 ATING CIRCUMSTANCES CLEARLY INDICATING THE TRUST

21 WORTHINESS ASPECT OF THE RULE OR NOT AT ALL

22 GUESS WHAT IM SAYING IS DONT THINK

23 THAT YOU GET CORROBORATION FROM DIFFERENT

24 INADMISSIBLE HEARSAY STATEMENTS CERTAINLY NOT

25 IN OTHER WORDS LETS SAY PERRY AND STOECKLEY
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YOU HAVE ASSUME FOR THE SAKE OF ARGUMENT THAT

PERRY IS UNAVAILABLE YOU HAVE HER CONFESSION AND

YOU HAVE STOECKLEYS THINK THE FACT THAT YOU

HAVE TWO INADMISSIBLE STATEMENTS DOESNT MAKE

FOR YOU KNOW ONE ADMISSIBLE STATEMENT CERTAINY

THAT WOULD BE THE CASE IN THE ABSENCE OF AN

INTERLOCKING ASPECT TO THESE STATEMENTS

IT WOULD BE ONE THING IF FOR EXAMPLE YOU

10 HAD IM TAKING MR MAZEROLLE SAY FOR EXAMPLE

11 LETS SAY THAT YOU KNOW MAZEROLLE MADE THE

12 STATEMENT WHICH DUCKTAILS IN THE MAJOR ASPECTS

13 WHAT STOECKLEY SAID WELL THEN YOU COULD ARGUE

14 THAT WELL AND MAZEROLLE IS UNAVAILABLE FOR THE

15 SAKE OF THE HYPOTHETICAL YOU COULD ARGUE THAT

16 THE MERE INTERLOCKING OF THE STATEMENTS PROVIDES

17
SOME EVIDENCE OF THEIR CREDIBILITY

18 BUT WHEN YOU HAVE STATEMENTS THAT DONT

19 INTERLOCK IN FACT CONTRADICT MEAN YOU KNOW

20 WHOS SUPPOSED TO HAVE KILLED COLETTE MACDONALD IS

21 IT TIAZEROLLE AND MITCHELL OR IS IT CATHY PERRY AND

22 SUBMIT THAT THEY CANT HAVE IT BOTH WAYS AND AT

23 THE SAME TIME ARGUE THAT THESE STATEMENTS

24 CORROBORATE EACH OTHER

25 IF YOUR HONOR WILL INDULGE ME SECOND
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COUNSEL REVIEWS NOTES

MR ONEILL SAID AND BELIEVE IM

QUOTING HIM CORRECTLY IF SOMETHING IS NOT

CORROBORATED BY ANYTHING YOU DONT RELY ON IT
AND SUBMIT THAT STOECKLEY OR PERRY FOR THAT

MATTER IS NOT CORROBORATED OR THEY ARE NOT

CORROBORATED BY ANYTHING IN FACT THEY ARE

CONTRADICTING EVERYTHING THAT IS MATTER OF

10 OBJECTIVE FACT

11 YOU SIMPLY CANNOT TAKE STOECKLEYS STORY

12 AND USE THAT TO EXPLAIN THE EVIDENCE UPON WHICH

13 THE DEFENDANT WAS CONVICTED MEAN STOECKLEY

14 DOESNT SAY HOW THE HOLES GOT IN THE PAJAMA TOP

15 OR HOW THE WOUNDS MATCHED THE HOLES IN THE PAJAMA

16 TOP SHE DOESNT ACCOUNT FOR THE BLOODY

17 FOOTPRINT SHE DOESNT ACCOUNT FOR THE

18 DEFENDANTS PAJAMA TOP FIBERS OR THE CLUB INSIDE

19 THE HOUSE THINGS LIKE THAT

20 NOW THE DEFENSE ALSO CONTENDS THAT WE

21 HAVE TWENTYTWO 22 OR THEY HAVE TWENTYTWO

22 22 WITNESSES WELL THEY PROBABLY HAVE TWENTY

23 TWO 22 DECLARATIONS IN THEIR INITIAL FILING BUT

24 WHAT YOU HAVE BASICALLY IS TWENTYTWO 22 PEOPLE

25 SEEING TWENTYTWO 22 DIFFERENT EPISODES IF YOU
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WILL

AND SOME OF THAT THEY KNEW ABOUT IN

ADVANCE THE EPISODE AT THE DINER DUNKIN DONUTS

WE KNOW THAT WOMAN BY THE NAME OF FRANKIE

BUSHEY AS ORIPOSED TO EDITH BOUSHEY AND ILL

SPELL THE TWO NAMES FRANKIE BUSHEY IS

BUSHEY TRIED TO CONTACT MR SMITH DURING

THE TRIAL IN FACT THINK SHE MIGHT HAVE BEEN

10 REFERRED TO MR SMITH BY YOUR HONOR SHE CALLED

11
THE COURT BELIEVE AND THEY NEVER FOLLOWED UP ON

12 THAT ONE

13 SO THAT TO THE EXTENT THAT HELENA

14 STOECKLEY MAY HAVE BEEN AT DUNKIN DONUTS AND FOR

15 ALL KNOW SHE WAS MEAN DONT KNOW WHETHER

16 THIS WILL COME BACK TO HAUNT ME BUT THE ONE TIME

17 THAT SPOKE TO HELENA STOECKLEY WITH VICTOR

18 WORHEIDE AND SPECIAL AGENT DICK MAHON WAS AT

19 DUNKIN DONUTS BECAUSE SHE WAS WORKING AT THE

20 THEATER SELLING POPCORN AND DIDNT GET OUT OF HER

21 JOB UNTIL THINK TWO 200 OCLOCK IN THE

22 MORNING THAT WAS THE ONLY PLACE THAT WAS OPEN TO

23 TALK TO HER

24 DUNKIN DONUTS APPARENTLY WAS HIPPIE

25 HANGOUT ON BRAGG BOULEVARD IN FAYETTEVILLE SHE
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MAY HAVE BEEN THERE DONT KNOW THAT THAT MEANS

WHOLE HECK OF LOT IF YOU LOOK AT HER

STATEMENTS TO GUNDERSON SHE STARTS WITH

RECOLLECTION THAT WHEN SHE RETURNED HOME THERE

WAS BOX FROM DUNKIN DONUTS IN THE CAR YOU KNOW

AND FROM THAT SHE HAS RECONSTRUCTED IN HER MIND

THE WHOLE EPISODE OF HAVING BEEN AT DUNKIN DONUTS

YOU ALSO HAVE THE BUSINESS OF THE SCHOOL

10 TEACHER AT NORTH CAROLINA STATE EXTENSION WHO

11 SUPPOSEDLY SEES DONT BELIEVE SH ACCORDING

12 TO THEM THAT SHE SEES STOECKLEY THE PERSON

13 BELIEVE THAT SHE IDENTIFIES IS THE COMPOSITE THAT

14 STOECKLEY SAYS IS DON HARRIS OKAY

15 DON HARRIS WE KNOW WAS BACK AT

16 STOECKLEYS APARTMENT AT CLARK STREET WITH DIANE

17 HEDDEN AND HARRIS WAS APPARENTLY SLEEPING ON THE

18 COUCH

19 YOU ALSO HAVE AND HERE THINK JUDGE

20 IS WITNESS THAT ABSOLUTELY HAS NO REASON TO LIE

21 SHE WAS CALLED BY THE DEFENSE AT THE ARTICLE 32

22 INVESTIGATION WE HAD HER AT THE TRIAL AND IM

23 REFERRING TO ELIZABETH RAMAGE RAMAGE HER

24 MAIDEN DURING THE ARTICLE 32 HER MARRIED NAME

25 AT THE TIME WAS KRYSTIA KRYSTIA

EL
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BUT IF YOULL LOOK AT THE AFFIDAVIT THAT

WEYE SUPPLIED AND BY THE WAY MRS RAMAGE IS

CANADIAN CITIZEN AND SHES FROM BRITISH COLUMBIA

SHE WAS WITH COLETTE MACDONALD AT CLASS THAT NIGHT

THEY WERE FRIENDS THEY WENT TO CLASS TOGETHER

THEY COLETTE PICKED HER UP TOOK HER TO THE CLASS

AND TOOK HER BACK

AND WE SUPPLIED MRS RAMAGE WITH THE EDITH

10 BOUSHEY BOUSHEY STATEMENTS AND BY THE

11
WAY MRS BOUSHEY IS ONE OF THESE PEOPLE THAT

12 REMEMBERS THE CLEANLY CHISLED CHIN OF THIS GUY

13 THAT SHES IDENTIFIED AS HARRIS THE DETAILS ARE

14 JUST SO VIVID THINK THEYRE SUSPECT

15 BUT MRS RAMAGE SAYS THAT NEVER HAPPENED

16 AND SUBMIT THAT MRS RAMAGE HAS NO REASON TO

17 LIE YOU KNOW IN OTHER WORDS SHES SAYING THERE

18
WAS THERE NEVER OCCURRED AN EPISODE WHERE

19 HIPPIELIKE INDIVIDUALS CAME UP TO COLETTE

20 MACDONALD THATS WHAT BOUSHEY SAYS THAT

21 SOMETHING ABOUT IF YOULL GO ALONG EVERYTHING

22 WILL BE OKAY

23 THE COURT DID YOU SAY ONE OF THESE

24 WITNESSES TESTIFIED AT THE TRIAL

25 MR MURTAGH ELIZABETH RAMAGE YES YOUR
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HONOR IN OTHER WORDS SHE TESTIFIES TO THE WHOLE

NOT THE BOUSHEY VISION OF THINGS BUT SHE

TESTIFIES TO GOING TO CLASS WITH COLETTE

MACDONALD

IN OTHER WORDS WE HAVE WITNESS WHO

WAS WITH COLETTE MACDONALD FROM THE TIME COLETTE

PICKS HER UP MRS RAMAGE WAS NEIGHBOR

UNTIL SHE COMES BACK HAVING DROPPED OFF MRS RAMAGE

10 IN OTHER WORDS SHES THERE THE WHOLE TIME AT SCHOOL

11 WITH COLETTE MACDONALD SHE SAYS THIS NEVER

12 HAPPENED

13 AND WHILE WERE ON SORT OF RELATED TOPIC

14

15 THE COURT INTERPOSING WHERE IS IT

16 THAT SAYS THAT IT DID HAPPEN

17 MR MURTAGH WELL EDITH BOUSHEY COMES

18 OUT OF THE WOODWORK YOU KNOW TWELVE 12
19 THIRTEEN 13 YEARS AFTER THE TRIAL AND SHE SAYS

20 THAT GROUP OF

21 THE COURT INTERPOSING IT HADNT BEEN

22 TWELVE 12 OR THIRTEEN 13 SINCE THE TRIAL

23 MR MURTAGH IM SORRY TWELVE 12 OR

24 THIRTEEN 13 AFTER THE EVENT

25 THE COURT OKAY
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MR MURTAGH IM SORRY JUDGE AT TIMES

IT SEEMS LIKE TWELVE 12 OR THIRTEEN 13 YEARS

AFTER THE TRIAL BUT

THE COURT INTERPOSING ILL AGREE WITH

THAT

MR MURTAGH SIR

THE COURT ILL AGREE WITH THAT

MR MURTAGH BUT ANYWAY IN OTHER WORDS

10 FIRST OF ALL THERES THE TIME PROBLEM WITH HER

11
STATEMENT AND ALSO MRS BOUSHEY RECALLS BEING

12
SPOKEN TO BY AN ARMY JUDGE ADVOCATE OFFICER

13 BELIEVE WHO WAS FROM RICHMOND

14 NOW THE ONLY PERSON IN THIS CASE IN ALL

15 OF THE LAWYERS THAT HAVE BEEN INVOLVED RICHMOND

16 OR ROANOKE COULD HAVE THAT WRONG BUT ITS

17
THE ONLY PERSON WHO IN ANY WAY COMES CLOSE TO

18
FITTING THAT DESCRIPTION IS CAPTAIN DOUTHAT

19 IT WAS CAPTAIN DOUTHAT WHO WHEN HE WAS

20 INTERVIEWED BY AND THIS IS ALL CONTAINED IN OUR

21 SUBMISSION WHEN CAPTAIN DOUTHAT WAS INTERVIEWED

22 IN 1970 LATE 1970 AFTER THE ARTICLE 32

23 INVESTIGATION HE BRAGGED TO THE CID INVESTIGATORS

24 ABOUT HOW HE FOUND ELIZABETH KRYSTIA MEAN

25 WHEN THE OLD NEVER BOTHERED TO CHECK WHO WAS AT
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CLASS WITH COLETTE MACDONALD AND HE FOUND THAT OUT

AND SUBMIT THAT THE GOVERNMENT HAS NO

WAY OF PROVING AT THIS TIME WHETHER IN FACT

CAPTAIN DOUTHAT WAS THE ONE WHO CONTACTED MRS

BOUSHEY SHE SAID SHE WAS CONTACTED BY SOMEBODY

WE DIDNT DO IT SO YOU GO ON WITH THINGS LIKE

THAT

NOW THE OTHER WITNESSES AND DONT WANT

10 TO WASTE THE COURTS TIME WITH GOING THROUGH EACH

11 AND EVERY ONE OF THEM BUT WHAT YOU HAVE IN THE

12 AGGREGATE IS BUNCH OF PEOPLE WHO THINK THEY

13 SAW HIPPIES NOW MAYBE THEY DID SEE HIPPIES

14 SUBMIT THAT THERE WERE HIPPIES IN FAYETTEVILLE

15 THAT THERE WERE PEOPLE WHO WORE FATIGUE JACKETS

16 IT WAS AND IS TOWN WITH LARGE ARMY

17 POPULATION

18 THE COURT ITS NOT THE UNIFORM OF THE

19 DAY BUT THE UNIFORM OF THE NIGHT

20 MR MIJRTAGH WELL JUDGE YOU HAD

21 THINK FAD THAT TO SOME EXTENT STILL EXISTS OF

22 SORT OF COUNTERCULTURE THAT THE PEOPLE WHO WERE

23 NOT IN THE MILITARY WORE BITS AND PIECES OF

24 MILITARY UNIFORM AS SORT OF PROTEST THING

25 THERES THAT ASPECT OF THE THING
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THERES ALSO THE FACT THAT GIS BEING

SHORT OF MONEY THEN PROBABLY MUCH MORE SO THEN

THAN THEY ARE NOW BUT ITS NOT UNCOMMON TO HAVE

61 WEAR HIS FATIGUE JACKET WHEN HES OFF POST

HES NOT SUPPOSED TO DO IT UNLESS HES IN FULL

UNIFORM BUT IT HAPPENS

NONE OF THAT NONE OF THOSE SIGHTINGS

IF YOU WILL EITHER SEPARATELY OR IN THE

10 AGGREGATE WOULD PROBABLY RESULT IN AN ACQUITTAL

11
AND SAY THAT BECAUSE YOU HAD AT THE TRIAL AND

12 YOUR HONOR MENTIONED THIS NEIGHBOR WELL YOU

13 HAD MR MIME MILNE AND MR MILNE WHO

14
INCIDENTALLY APPARENTLY MADE SOME STATEMENT TO

15 MRS DOUTHAT AFTER THE TRIAL IM SORRY AFTER

16 THE ARTICLE 32 INCIDENT AND IT WAS MR DOUTHAT WHO

17
BROUGHT THAT TO THE DEFENSES ATTENTION IN 1977

18 WELL ANYWAY MR MIME TESTIFIED IN FRONT OF THE

19 JURY THAT HE WAS BUILDING MODEL AIRPLANE

20 BELIEVE OR MODEL BOAT WORKING LATE AT NIGHT AT

21 HIS HOUSE AND THIS WAS NOT IN DISPUTE WAS

22
RIGHT UP AT THE CORNER FROM THE MACDONALDS

23 QUARTERS IF YOU LOOKED OUT HIS DOOR YOU WOULD

24 SEE PATH LEADING DOWN TO THE MACDONALD HOUSE

25 HE TESTIFIED HE SAW THREE OR FOUR

WI

Case 3:75-cr-00026-F     Document 136-13     Filed 04/17/2006     Page 51 of 60




COLLOQUY VOL 172

PEOPLE CARRYING CANDLES AND WEARING EITHER

BEDSHEETS OR CHOIR ROBES WHO WERE CHANTING AND WHO

WERE WALKING DOWN THE PATH TO MACDONALDS

HOUSE

AND YOU HAD HR MICA WHO SAW THE FLOPPY

HATTED GIRL ON THE CORNER AND THEN YOU ALSO HAD

BELIEVE THE TESTIMONY OF MAJOR WILLIAMS

WHO RECOUNTED THE BUSINESS ABOUT MACDONALDS

10 PRESENCE AT DRUG COUNSELING SESSION FOR LIKE

11 FOUR OR FIVE THOUSAND 5000 GIS THAT WERE

12 BEING TOLD THAT STATEMENTS MADE TO MILITARY

13 PHYSICIAN ARE NOT PRIVILEGED BECAUSE THE

14 DOCTORPATIENT PRIVILEGE DOESNT EXIST IN THE

15 MILITARY YOU MIGHT RECALL THAT TESTIMONY

16 WHAT IM SAYING IS THAT YOU HAD IF THE

17 JURY WANTED TO FIND ONTHE BASIS OF HIPPIE

18 SIGHTING TYPE OF THING YOU HAD PLENTY OF

19 EVIDENCE IN FRONT OF THE JURY IF THEY CHOSE TO

20 REJECT THE EVIDENCE UPON WHICH THE DEFENDANT WAS

21 CONVICTED AND SUBMIT THAT OBVIOUSLY THEIR

22 VERDICT SHOWS THAT THEY DID NOT

23 NOW MIGHT ADD YOUR HONOR AND IM SURE

24 YOU RECALL AND HR SMITH RECALLS THAT THE JURY

25 CAME IN WITH LITERALLY WITH TEARS IN THEIR
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EYES THE FIRST MAN THROUGH THE DOOR WAS JUROR

BY THE NAME OF EMBREY BELIEVE WHO WAS

RETIRED GREEN BERET MASTER SERGEANT AND VIVIDLY

RECALL THE MAN WAS CRYING ALSO RECALL THE WOMEN

ON THE JURY CRYING

THEY DID NOT WANT TO CONVICT THIS MAN

THINK THIS WAS PROBABLY THE MOST DIFFICULT DECISION

FROM JUST GUT YOU KNOW FEELING THAT ANY JURY

10 EVER HAD TO DEAL WITH BUT SUBMIT THAT THEY

11
PERFORMED THEIR DUTY AND THEY SAW THEIR DUTY

12
CLEARLY AND THEY ACCEPTED THE EVIDENCE LINKING THE

13 DEFENDANT AND ONLY THE DEFENDANT TO THE CRIME

14 AND THEY CONVICTED HIM BEYOND REASONABLE DOUBT

15 AND WOULD SUBMIT THAT GIVEN THE FACTS

16 OF THIS CASE AND GIVEN THE INHERENT INCREDIBILITY

17 OF THE CRIME MEAN DONT DISPUTE FOR MINUTE

18 THAT THIS IS CRIME THAT LITERALLY IT SHOCKS

19 THE CONSCIENCE ITS UNTHINKABLE OF HOW THIS NICE

20 DOCTOR COULD HAVE COMMITTED THIS HORRIBLE CRIME

21 BUT THATS EXACTLY WHAT WE ARGUED TO THE JURY

22 WE DIDNT RETREAT FROM THAT ISSUE WE MET IT HEAD

23 ON WE TOOK OUR LUMPS ON CERTAIN ASPECTS OF THE

24 EVIDENCE BUT ON OTHERS WE ARGUED STRONGLY THAT

25 THEY PROVED THAT HE COMMITTED THE CRIME
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ALL THAT EVIDENCE REMAINS INTACT AND

THINK YOU KNOW IF YOU WERE TO INTRODUCE IN THE

NEW TRIAL THE STOECKLEY AND PERRY STATEMENTS THEY

WOULD NOT PROBABLY RESULT IN AN ACQUITTAL

THANK YOU YOUR HONOR UNLESS YOU HAVE

SOME

THE COURT INTERPOSING WELL LET ME

ASK YOU THIS NOW SUPPOSE THE COURT SHOULD FIND

10 THAT THE STANDARDS YOU JUST STATED WERE NOT

11 APPLICABLE BUT THAT ONE OF THESE LESSER STANDARDS

12 SUCH AS SUGGESTED BY MR SMITH THIS MORNING

13 THAT IS IS THERE LIKELIHOOD THAT THE RESULT

14 WOULD HAVE BEEN DIFFERENT OR GUESS THE LEAST OF

15 THE STANDARDS IS CAN YOU SAY THAT THIS EVIDENCE

16 IF PRODUCED BEFORE JURY MIGHT RESULT IN

17 DIFFERENT VERDICT WHAT WOULD YOU SAY TO THOSE

18 THINGS

19 MR MURTAGH WELL AS RECALL MR

20 THINK IT WAS MR ONEILL WHO ARGUED THAT MOTION

21 SAID THAT IN THE CONTEXT OF HE ASSUMED FOR THE

22 SAKE OF ARGUMENT THE COURTS FINDING OF

23 SUPPRESSION ON THE PART OF THE GOVERNMENT WELL

24 CLEARLY YOU KNOW WHICH WE CONTEST MEAN THAT

25 WAS
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THE COURT INTERPOSING WELL LETS PUT

THAT ASIDE FOR THE MOMENT IF THE COURT FINDS

THAT YOU SUPPRESSED MATERIAL EVIDENCE YOURE

GONE ARENT YOU

MR MURTAGH UNDER THE TESTS THAT

THE COURT INTERPOSING YEAH

MR MURTAGH WELL IF HIS STANDARD IS

APPLICABLE DONT KNOW THAT WOULD CONCEDE

10 THAT BUT CERTAINLY WOULDNT WANT TO BE

11
ARGUING

12 THE COURT INTERPOSING YOURE IN

13 HEAP OF TROUBLE

14 MR MURTAGH IM IN HEAP OF TROUBLE

15 IM SURE WOULD BE BUT WE YOU KNOW WE

16 STRONGLY DISPUTE THAT WE SUPPRESSED ANYTHING

17 MEAN LETS TALK ABOUT THE BOOT THING THINK

18
IS AN ISSUE THAT SORT OF YOU KNOW IF

19 THE COURT INTERPOSING LETS FORGET ABOUT

20 SUPPRESSION FOR MOMENT AND JUST CONFINE IT IN

21 THE CONTEXT OF THE NEW TRIAL EVIDENCE SUPPOSE

22 THE COURT SHOULD SAY THAT IN THE CONTEXT OF THIS

23 EVIDENCE THAT IF THIS EVIDENCE WERE BEFORE

24 JURY THE RESULT MIGHT BE DIFFERENT

25 MR MURTAGH WELL DONT THINK THAT THE
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RESULT MIGHT BE DIFFERENT YOUR HONOR DONT

THINK

THE COURT INTERPOSING WELL JUST

WANTED YOU TO EXPRESS YOURSELF ON THAT PROPOSITION

MR MURTAGH OH OKAY NO DONT THINK

IT MIGHT BE DIFFERENT AND THE REASON SAY THAT IS

BECAUSE OF THE EVIDENCE UPON WHICH THE MAN WAS

CONVICTED AND THE THEORY OF THE DEFENSE IS

10 BASICALLY THE SAME THE HIPPIES OR INTRUDERS OR

11 WHATEVER THAT WERE SUPPOSED TO HAVE PERPETRATED THE

12 CRIME THE JURY CERTAINLY HAD THAT THEORY BEFORE

13 THEM AND THEY HAD THE MR SMITH TALKED ABOUT

14 YOU KNOW NATURAL LAW AND LISTEN TO YOUR INSIDES

15 ON THE CASE AND YOU KNOW THE YOU HAD CRIME

16 THAT WAS TRULY UNBELIEVABLE IN TERMS OF THE

17 ACCUSATION BUT YOU ALSO HAD PROOF OF THE IDENTITY

18 OF THE PERPETRATOR THAT WENT BEYOND REASONABLE

19 DOUBT AND SUBMIT AND IF YOU DIDNT HAVE THAT

20 YOU WOULDNT HAVE GOTTEN CONVICTION

21 AND SINCE THAT EVIDENCE STILL REMAINS

22 INTACT DONT THINK THE RESULT MIGHT BE

23 DIFFERENT YOU KNOW CERTAIN THINK THAT IF YOU

24 WERE TO PUT STOECKLEY OR PERRYS STATEMENTS IN

25 THE GOVERNMENT WOULD HAVE FIELD DAY IN

EL
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IMPEACHING THEM YOU KNOW

IT JUST AS PASSING THOUGHT MR

ONEILL TALKING ABOUT THE PROSECUTING STOECKLEYS

STATEMENT WITH ALL THE HEADACHES THAT THE

GOVERNMENT HAS HAD IN THIS CASE AND HAVE HAD IN

DEALING WITH IT COULDNT POSSIBLY COME TO TERMS

WITH HAVING STOECKLEY AS GOVERNMENT WITNESS

MEAN IT JUST IT REALLY JUST COMPLETELY IS OUT

10 OF MY CONCEPTION OF REALITY

11 SO THATS WHAT IM SAYING DONT THINK

12 THE RESULT UNDER ANY STANDARD THAT THEY CHOOSE TO

13 APPLY MIGHT BE DIFFERENT BUT THINK THAT THEY

14 ARE ATTEMPTING TO GET THE COURT TO USE THE WRONG

15 STANDARD AND THAT PREMISE IS BASED UPON THEIR

16 ALLEGATION OF SUPPRESSION

17 BUT TO GET BACK TO ONE POINT THE BUSINESS

18 ABOUT THE BOOTS YOU KNOW IF AT THE TIME THE

19 BOOTS ARE GIVEN TO THE CID MR NANCE WHO IS DR

20 MACDONALDS CIVILIAN YOU KNOW DEFENSE COUNSEL

21 MEAN HES CIVIL ATTORNEY INVOLVED IN TRYING TO

22
ENJOIN THE ARMY FROM TAKING HAIR SAMPLES FROM THE

23 DEFENDANT BECAUSE THEY DIDNT WANT TO COMPARE IT

24 WITH THE UNIDENTIFIED HAIR IN COLETTE MACDONALDS

25 HAND
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BUT LETS SAY AT THE TIME HE SAID TM
BOOTS BELONG TO HELENA STOECKLEY OR PERRY SAID

WTHESE BOOTS BELONG TO HELENA STOECKLEY AND

DONT THINK THERES ANY CONTENTION IN THE RECORD

THAT THAT IS WHAT HE DID SAY WHAT HE SAID WAS

THAT WE HAVE CLIENT MRS GARCIA WHO IS VERY

SCARED AND WERE TRYING TO HUMOR HER

AND IT MAKES DIFFERENCE BECAUSE IT IS

10 ONLY SUBSEQUENT IN FACT ALMOST TWELVE 12 YEARS

11 SUBSEQUENT THAT THE BOOTS AS TO STOECKLEY HAVE

12 ANY POSSIBLE MATERIALITY ITS ONLY AFTER

13 GUNDERSON SAYS HELENA YOU REMEMBER YOU

14 KNOW CATHY PERRY HAD BLOODY BOOTS AND

15 CLOTHING THAT STOECKLEY STARTS MAKING

16 STATEMENTS ABOUT THAT

17 THE POINT ALSO AND NEGLECTED TO

18 MENTION THIS EARLIER IS MR DOUTHAT IN HIS

19 AFFIDAVIT PREPARED FOR THE DEFENSE SAYS THAT IF

20 HE HAD EVEN THOUGH HE WASNT ACTING AS DR

21 MACDONALDS ATTORNEY AND ASSUMING FOR THE SAKE OF

22 ARGUMENT THE TRUTHFULNESS OF THAT STATEMENT HE

23 SAID THAT EVEN SO IF HE HAD KNOWN OF ANY EVIDENCE

24 THAT COULDVE POSSIBLY BEEN OF USE TO THE DEFENSE

25 HE WOULD HAVE TURNED IT OVER TO MR SEGAL OR MR
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MALLORY OR WHATEVER

AND WE KNOW THAT HE DID THAT SUBSEQUENTLY

WITH THE MILNE STATEMENT IN OTHER WORDS MILNE

COMES TO THE DEFENSES ATTENTION BY WAY OF

DOUTHAT AND SUBMIT THAT WHEN YOURE CONTENDING

THAT THE GOVERNMENTS SUPPRESSED SOMETHING HERE

YOU HAVE SOMEBODY WHO WAS THE FORMER DEFENSE

ATTORNEY OR PRESENT DEFENSE ATTORNEY

10 DEPENDING ON HOW YOU LOOK AT IT OF THE

11
DEFENDANT HE CERTAINLY HAS NO LOVE FOR THE OLD

12 HES AN OFFICER OF THE COURT AND AN OFFICER OF THE

13 UNITED STATES ARMY AND HES PRESENTED WITH THIS

14 BUSINESS OF THE PERRY BOOTS AND SUBMIT TO YOU

15 THAT IF MR DOUTHAT AT THE TIME THOUGHT THAT

16 THERE WAS ANY POSSIBLE CONNECTION OF THESE BOOTS

17 TO HELENA STOECKLEY HE WOULD HAVE BEAT PATH TO

18 MR SEGAL TO MAKE THAT INFORMATION AVAILABLE TO

19 HIM

20 THE PAINT BEING THAT YOU CANT HOLD THE

21 GOVERNMENT TO STANDARD OF CLAIRVOYANCE AS TO

22 WHATS GOING TO BE SAID TWELVE 12 YEARS LATER

23 THAT THE DEFENSE ATTORNEY AT THE TIME DOESNT SEE

24 CLEARLY THEY DIDNT THINK THAT THIS STUFF HAD ANY

25
RELEVANCY WHATSOEVER
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BY THE WAY WE DONT THINK IT DOES EVEN

NOW BUT FOR THE SAKE OF ARGUMENT ABOUT

SUPPRESSION THERE WAS NO LINKAGE AT THE

TIME AS TO STOECKLEY AND WE STILL DONT KNOW

WHOSE BOOTS THEYRE SUPPOSED TO BE DONT KNOW

WHETHER ITS WERE TALKING ABOUT PERRYS BOOTS

OR STOECKLEYS BOOTS BUT IN ANY EVENT WHATEVER

10 THE COURT INTERPOSING DID YOU TELL ME

11 EARLIER THAT OR DID READ IT SOMEPLACE THAT

12 THERES NO EVIDENCE THAT THERE WAS ANY BLOOD ON THESE

13 BOOTS WHOSEEVER THEY WERE

14 MR MURTAGH NO SIR THE BOOTS WERE

15 PHOTOGRAPHED AND THE PHOTOGRAPH HAS BEEN FURNISHED

16 TO THE COURT AND COUNSEL ITS IN THE APPENDIX TO

17 THE GOVERNMENTS RESPONSE ON THE MOTION TO SET

18 ASIDE THE CONVICTION AND THINK ALSO THAT THE

19 ABSENCE OF ANY DISCRIPTION IN THE RECEIPT WHY

20 WOULD MR NANCE SIGN THE RECEIPT HES AN

21 EXPERIENCED DEFENSE ATTORNEY WHY WOULD HE SIGN

22 RECEIPT THAT DOESNT DESCRIBE THESE AS EVEN BEING

23 SUSPECTED BLOODSTAINS

24 AND THEN WE GET BACK TO THE BUSINESS OF

25 THE CLOTHES WE CONTEND THAT NO CLOTHES WERE
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