
COLLOQUY VOL1 P61
HAVE ALSO RELINQUISHED THEIR CONTENTION ON THAT

AND THAT WOULD BE ALL HAVE YOUR HONOR

UNLESS YOU HAVE SOME SPECIFIC QUESTIONS ON CERTAIN

POINTS

THE COURT WELL YOU MIGHT ADDRESS THE

LEGAL ISSUE THAT THIS GIVES RISE TO MR SMITH

REFERRED TO THE ER CASE HE SAID THAT THAT

WAS RIOT IN POINT AND THE QUESTION THE STANDARD

10 OF BY WHICH THIS MATTER IS TO BE THE LEGAL

11 STANDARD APPLICABLE HERE

12 MR MURTAGH THE ET ISSUE

13 THE COURT INTERPOSING WHAT DO YOU SAY

14 AS TO WHETHER OR NOT THERE WAS REASONABLE

15 LIKELIHOOD THAT FALSE IMPRESSION COULD HAVE

16 MADE DIFFERENCE IN THE JURYS VERDICT

17 MR MURTAGH WELL YOUR HONOR THE CASE

18 THAT THEY RELIED ON PRINCIPALLY THERE IS BI
19 BELIEVE FOURTH CIRCUIT CASE AND

20 IN THAT CASE

21 THE COURT INTERPOSING DIDNT SEE

22 MUCH SIMILIARITY BETWEEN THAT CASE AND THIS ONE

23 MR MURTAGH NO DONT BECAUSE THERE

24 YOU HAD THE SUPPRESSION NOT OF KNOWLEDGE SO

25 MUCH BUT IT WAS LABORATORY REPORT FROM
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BELIEVE THE STATE LABORATORY THAT THEY HAD

EXAMINED THE VICTIMS CLOTHING AND YES THEY HAD

FOUND IMPREGNATED IN IT GLASS PARTICLES AND

SPLINTERS AND IN THAT CASE THE DEFENDANT

CLAIMED THAT SHE SHOT BURGULAR AS HE WAS

CLIMBING IN THE WINDOW

THE GOVERNMENT CONTENDED BELIEVE THAT

HE WAS TEN 10 OR TWELVE 12 FEET AWAY FROM THE

IO HOUSE AND SHE SHOT HIM THE MINUTE HE CROSSED THE

PROPERTY LINE OR SOMETHING LIKE THAT

12 DONT THINK THAT APPLIES AT ALL AND

DONT THINK FOR EXAMPLE THE ON THE WALL

14 WELL NOW THEY HAVE THE NOW THEY HAVE THE

15 PHOTOGRAPH OF IT AND YOU KNOW WE SENT THE THING

16 TO THE FBI DOCUMENT LABORATORY ALONG WITH THE

17 PHOTOGRAPHS OF THE THE WORD PIG ON THE

18 HEADBOARD AND THE RESULT WAS WHAT WEVE LONG

19 KNOWN ABOUT THE WORD PIG ON THE HEADBOARD IS

20 THAT THAT LACKED SUFFICIENT DISTINGUISHING

21 CHARACTERISTICS TO BE OF ANY VALUE FOR COMPARISON

22 PURPOSES SO OUR EXPERTS SAY IT DOESNT MAKE ANY

23 DIFFERENCE THEY HAVENT HAD THEIR EXPERTS COME

24 UP WITH CONTRARY OPINION AND SUGGEST THAT

25 THATS BECAUSE THEY AGREE WITH IT SO DONT
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THINK THE WOULD MAKE ANY DIFFERENCE

CANT SEE REASONABLE LIKELIHOOD OF

ACQUITTAL COMING FROM THE IDEA THAT HELENA

STOECKLEY OR ANYBODY ELSE WROTE THE WORD GOOD OR

GEMINI ON THE WALL

THE COURT IM GOING TO ASSUME THAT YOU

DISAGREE WITH HIM ON THAT POINT BUT JUST WANT

TO KNOW DO YOU AGREE THAT THATS THE APPLICABLE

10 STANDARD

11 MR MURTAGH NO THINK THE APPLICABLE

12 STANDARD TO BE APPLIED IS THAT THE YOU KNOW

13 ASSUMING FOR THE SAKE OF ARGUMENT THAT THERE WAS

14 SUPPRESSION AND DO NOT CONCEDE THAT THERE WAS ANY

15 SUCH SUPPRESSION THE APPLICABLE STANDARD UNDER

16 THE TEST WOULD BELIEVE BE THE THIRD ONE

17 THAT THE SUPPRESSED EVIDENCE WOULD HAVE PROBABLY

18 HAVE RESULTED IN AN ACQUITTAL IN VIEW OF THE LIGHT

19 OF THE EVIDENCE AT TRIAL

20 AND THATS SORT OF WHEN DID YOU STOP

21 BEATING YOUR WIFE QUESTION BECAUSE WE DONT

22 CONCEDE ANY SUCH SUPPRESSION BUT IN ANY EVENT

23 ASSUMING FOR THE SAKE OF ARGUMENT THAT WE

24 SUPPRESSED THE LOSS OF THE PIECE OF SKIN DONT

25 SEE HOW THAT WOULD HAVE AFFECTED THE OUTCOME
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BECAUSE YOU HAVE THE DEFENSE ABLE IF THEY WANT TO

TO TO ARGUE LOOK THERE WAS PIECE OF SKIN FOUND

UNDER THE FINGERNAIL HERE THE GOVERNMENT

DIDNT YOU KNOW ADDUCE ANY EVIDENCE ON THIS

POINT THATS BECAUSE THEY KNOW THAT THAT CAME

FROM AN INTRUDER THEY DIDNT WANT TO DO THAT

JUDGE BECAUSE IT WAS TACTICAL DECISION NOT TO

DRAW ATTENTION TO THE SCRATCH MARKS ON THE

DEFENDANTS CHEST

11 ON THE ER ISSUE THE FACT THAT IT WAS

12 JURY INSTRUCTION IN THAT CASE AND WERE NOT

13 TALKING ABOUT JURY INSTRUCTIONS HERE IN FACT

14 THE DEFENSE HAS NEVER ATTACKED EITHER THE COURTS

15 INSTRUCTIONS TO THE JURY OR ANYTHING THAT WAS SAID

16 IN THE FINAL ARGUMENT IN ANY OF HIS DIRECT

17 ATTACKS

18 BUT THE ISSUE OR THE APPLICABILITY OF

19 ER WOULD BE LOOK YOU KNOW ABOUT CERTAIN

20 THINGS YOU KNOW THERES PIECE OF SKIN FOUND

21 UNDER THE WIFES FINGERNAIL BECAUSE ITS IN THE

22 AUTOPSY REPORT AND YOU HEARD IT IN LIVE TESTIMONY

23 AT THE ARTICLE 32

24 NOW OKAY LETS SAY THE GOVERNMENT

25 NEGLIGENTLY OR WRONGFULLY OR HOWEVER YOU WANT TO

WI
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CHARACTERIZE IT DOESNT PRODUCE THAT PIECE OF

SKIN HE COULDVE RAISED THAT ISSUE ON DIRECT

APPEAL AND HE DIDNT CHOOSE TO DO SO

SO IN ORDER FOR THEM TO DO SO NOW THEY

HAVE TO SHOW CAUSE AND ACTUAL PREJUDICE DONT

THINK THEY

THE COURT THEY SA9 THAT THEY DIDNT

KNOW ABOUT THIS UNTIL AFTER THE APPEAL HAD ALREADY

10 BEEN BRIEFED AND ARGUED DONT THEY

11 MR MURTAGH WELL THAT POSITION IS

12 WITHOUT MERIT YOUR HONOR DONT THINK MR

13 SMITH IS GOING TO STAND UP HERE AND SAY THAT IM

14 MISREPRESENTING TO THE COURT ABOUT DR GAMMELS

15 TESTIMONY OR THE AUTOPSY PROTOCOL IF HE WANTS TO

16 DO THAT WOULD POINT OUT THE ATTACHMENTS TO THE

17 GOVERNMENTS REPONSE ON THIS MOTION IN WHICH WEVE

18 PUT THE ACTUAL EXHIBITS IN THE RECORD

19 THE POINT IS THAT THEY EITHER KNEW ABOUT

20 THESE THINGS OR THEY COULD HAVE DISCOVERED THEM

21 THE FOR EXAMPLE BY THE EXERCISE OF

22 REASONABLE DUE DILIGENCE DONT THINK THE

23 GOVERNMENT IS OBLIGATED TO GRAB THE DEFENDANTS

24 COUNSEL AND MAKE THEM LOOK AT EVERY SINGLE PIECE

25 OF FORENSIC EVIDENCE IF THEY DONT WANT TO INSPECT

II
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WHATS THERE

DONT KNOW IF THAT HAS RESPONDED TO YOUR

HONORS QUESTION SUFFICIENTLY

THE THERE WERE SOME OTHER MATTERS THAT

WERE RAISED IN THEIR INITIAL PLEADING WHICH NOW

TAKE BY THEIR FAILURE TO RAISE THEM THEY DO NOT

CONTEND FOR EXAMPLE THERE WAS QUESTION ABOUT

THE LOST PAJAMA BOTTOMS CERTAINLY THEY KNEW

10 ABOUT THAT BECAUSE THE MEDIC WHO THREW THEM OUT OF

11 THE EMERGENCY ROOM TESTIFIED TO IT ON AT LEAST

12 THREE OCCASIONS

13 THE COURT WELL

14 MR MURTAGH INTERPOSING THEY HAVENT

15 RAISED THAT OR ADDRESSED IT IN THE ORAL ARGUMENT

16 SAY THEY HAVENT RAISED IT THEY HAVENT PUT IN

17 IT IN THEIR PROPOSED FINDINGS OF FACT

18 THE COURT NOTICED THE ABSENCE OF THAT

19 IN THE PROPOSED FINDINGS BUT MR SMITH WILL GET

20 ANOTHER CHANCE HE CAN TELL US ABOUT THAT

21 MR MURTAGH THATS ALL HAVE YOUR

22 HONOR ON THAT POINT THANK YOU SIR

23 THE COURT ALL RIGHT SIR NOW MR

24 SMITH YOU MAY REPLY

25 MR SMITH THANK YOU VERY MUCH YOUR
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HONOR JUST VERY BRIEFLY IN THE MATERIAL GAVE

YOU THERE ARE TWO CASES AND QQE
BOTH 1982 CASES CONSTRUING ER AND THINK THEY

ONCE MORE MAKE THE POINT THAT WE WISH TO MAKE AND

THAT IS IF WE DIDNT KNOW ABOUT THESE ITEMS AND

AGAIN AS EMPHATICALLY AS CAN IF WE DIDNT KNOW

THEY WERE LOST THEN WE COULD NOT HAVE RAISED THOSE

POINTS WHEN THE MATTER WAS APPEALED

10 IF WE KNEW ABOUT THEM WE LOSE ANYWAY

11 ER DOESNT MAKE ANY DIFFERENCE IF WE KNEW ABOUT

12 THE ITEMS WE DONT HAVE ANY BUSINESS COMING HERE

13 TODAY IF WE KNEW THEY WERE LOST WE DONT HAVE

14 ANY BUSINESS IN HERE TODAY

15 SO ET MAKES NO DIFFERENCE IN THIS CASE

16 AT ALL THOSE TWO THINK THOSE TWO

17 CASES ARE ENLIGHTENING AS TO WHAT THE COURT MEANT IN

18 THE ETM DECISION

19 YOUR HONOR AS TO THE POINT MR MURTAGH

20 MADE ABOUT THE SYRINGES THAT WERE FOUND IN THE

21 CLOSET ITS MY RECOLLECTION THAT THERE WAS FOUND

22 IN THE CLOSET BOX OF NEW HYPODERMIC SYRINGES

23 THE KIND THAT MIGHT BE IN DOCTORS OFFICE

24 OR IN DOCTORS HOME EVEN BUT WOULD SUBMIT

25 THAT MR MURTAGH CAN SHOW US NO PLACE WHERE WE
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WERE TO KNOW THAT THERE WAS SYRINGE AT THE TIME

OF TRIAL THAT WE WERE TO KNOW THAT THERE WAS

SYRINGE FOUND IN THAT HOUSE HALF FULL OF LIQUID

AND SO WE WOULD SAY TO MR MURTAGH WHAT

WAS THE LIQUID WE WERE ENTITLED TO KNOW ABOUT

THAT WE WERE ENTITLED TO KNOW THAT IT WAS GONE

AND THATS THE POINT

THE COURT WERE YOU AWARE THAT IN THIS

10
LINEN CLOSET THERE WAS SOME EVIDENCE OF BLOOD

11 MR SMITH RECALL THAT THERE

12 SOMETHING ABOUT THERE BEING SOME EVIDENCE OF

13
BLOOD YES SIR RECALL NEVER HEARING ANYTHING

14 ABOUT HALFFILLED SYRINGE THOUGH

15
THE COURT AS TACTICAL MATTER SUPPOSE

16 YOU HAD KNOWN THAT THERE WAS BLOODY SYRINGE IN

17 THERE BUT YOU ALSO KNEW THAT THE GOVERNMENT WAS

18 ABLE TO IDENTIFY THE BLOOD AS BEING THAT OF THE

19 DEFENDANT WOULD YOU HAVE GONE WOULD YOU HAVE

20 PURSUED THAT VERY FAR

21 MR SMITH WELL YOUR HONOR IF

22 CRIMINAL TRIAL IS SEARCH FOR THE TRUTH ID HAVE

23 HAD DUTY TO CHECK IT OUT THINK AND FIND OUT

24 THE COURTS THATS NOT MY QUESTION MR

25 SMFTH
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MR SMITH WELL THINK WOULD YES

SIR THINK WANT TO KNOW THINK WANT TO

KNOW YES SIR

THE COURT YOU THINK SO ALL RIGHT

YOUD HAVE SAID LOOK THERES NOT ONLY MACDONALDS

BLOOD BUT THERES SOMEBODY ELSES IN THERE

MR SMITH COULD BE YES SIR YES SIR

ID LIKE TO KNOW ALSO WHAT THE FLUID WAS WHAT

10 MATERIAL WAS IN THE SYRINGE THE POINT HERE IS IT

11 MAY BE TRUE ARID THIS WOULD APPLY TO EACH OF THE

12 POINTS THINK OF THE ITEMS THAT MR MURTA9H HAS

13 MADE

14 YES IT MAY BE TRUE THAT WE KNEW THAT

15 THERE WAS BOX IN THERE OF NEW HYPODERMIC

16 SYRINGES WE DIDNT KNOW ABOUT HALFFILLED

17 SYRINGES UNTIL WE GOT THE FREEDOM OF INFORMATION

18 MATERIALS

19 YOUR HONOR ASKED ME ABOUT RECEIPT YES

20 WHEN YOUR HONOR ASKED ME ABOUT THAT OF COURSE

21 WAS AWARE OF THE RECEIPT THAT PLACED BEFORE YOU

22 THIS MORNING THAT IS THE RECEIPT THAT THE CID

23 OFFICERS GAVE AT THE TIME THEY GOT THESE BOOTS IS

24 BEFORE YOU THERES NO OTHER RECEIPT OF ANY KIND

25 AND THAT RECEIPT WAS NOT AVAILABLE TO US WE DID
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NOT KNOW ABOUT IT

THINK MR DOUTHATS AFFIDAVIT WOULD

INFORM YOUR HONOR THAT AFTER THE TRIAL WAS OVER

HERE IN THE DISTRICT COURT HE PROBED AROUND

THROUGH HIS RECORDS AND FOUND RECEIPT BUT WE

DIDNT HAVE THE RECEIPT WE DID NOT KNOW ABOUT THE

RECEIPT AND WE SUBMIT THAT WERE NOT ARMED WITH

THE KNOWLEDGE MR DOUTHAT HAD

10 HE WAS NOT DEFENSE ATTORNEY AND WAS NOT

11 WITH US IN THIS TRIAL AND CERTAINLY WE OUGHT NOT TO

12 BE HELD RESPONSIBLE FOR EVERYTHING THAT WAS IN MR

13 DOUTHATS FILE

14 THE COURT WELL WAS THERE ANYTHING ON THE

15 RECEIPT THAT YOU HANDED ME THIS MORNING

16 HAVENT SEEN IT THAT REFERS TO ANYTHING OTHER

17 THAN BOOTS

18 MR SMITH NO SIR THAT

19 THE COURT INTERPOSING NO BLOOD

20 STAINED CLOTHING RECEIPTED FOR

21 MR SMITH THAT AS NO SIR NO

22 SIR THERES NOT ANYTHING ABOUT BLOOD IN THAT

23 RECEIPT THAT HAVE SEEN IT SAYS PAIR OF

24 WOMANS BOOTS BEIGE ET CETERA

25 AS RECALL AND IT MAY BE THAT THE
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AFFIDAVIT

THE COURT INTERPOSING WELL NOW YOU

HAVE ARGUED THAT THEY RECEIPTED FOR OR THAT THERE

CAME INTO POSSESSION BLOODY CLOTHING NOW WHATS

THE BASIS OF THAT

MR SMITH WELL DIDNT DONT

THINK SAID BLOODY CLOTHING IF DID DIDNT

MEAN TO SAY BLOODY CLOTHING

10 THE COURT WELL CLOTHING YOU SAID WELL

11 WHATS THE BASIS FOR THA0

12 MR SMITH THE NANCE AFFIDAVIT WHICH IS

13 BEFORE YOUR HONOR THINK MENTIONS THE CLOTHES

14 AND MR DOUTHATS AFFIDAVIT MENTIONS THE CLOTHES

15 HE SAYS WHEN JIM WHEN JAMES NANCE TURNED OVER

16 ITEMS OF CLOTHING AND BOOTS TO THE CID ET

17 CETERA HE MENTIONS THAT WE GOT ONTO THIS WHOLE

18 AREA BY THIS RECEIPT THAT WE RECEIVED FROM THE

19 FREEDOM OF INFORMATION MATERIAL

20 THE COURT DID NANCE EVER REPRESENT THIS

21 DEFENDANT IN ANY CONNECTION

22 MR SMITH NO SIR NOT THAT KNOW OF

23 THE COURT THERES STATEMENT SOME

24 PLACE READ THAT NANCE REPRESENTED HI IN

25 CONNECTION WITH HIS RESISTANCE OF TAKING OF HAIR
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SAMPLES

MR SMITH HE MAY AS RECALL YOUR

HONOR DONT RECALL THAT NANCE WAS EVER

RETAINED COUNSEL FOR JEFFREY MACDONALD THERE

IS SOMETHING ABOUT AN APPEARANCE AT AN ARTICLE 32

PROCEEDING DONT KNOW WHETHER HE WAS EVER

DONT BELIEVE HE WAS EVER OFFICIALLY JEFFREY

MACDONALDS LAWYER

10 THE COURT DID THIS DOUTHAT

11 MR SMITH INTERPOSING DOUTHAT WAS

12 THE COURT DOUTHAT

13 MR SMITH DOUTHAT WAS THE MILITARY

14 COUNSEL FOR HIM YES SIR

15 THE COURT FOR HIM

16 MR SMITH YES SIR AND DOUTHAT HAD THE

17 RECEIPT THINK IN HIS RECORDS AGAIN WE DID

18 NOT WE DID NOT HAVE THAT RECEIPT IT WAS NOT

19 AVAILABLE TO US AND OF COURSE IT RAISES AN

20 INTERESTING POINT ABOUT WHETHER ALL OF THE

21 INFORMATION THAT IS AVAILABLE TO ALL THE ATTORNEYS

22 IS ATTRIBUTED TO EACH OF THEM

23 THE COURT YEAH ID HAVE SOME TROUBLE

24 WITH THAT DONT KNOW THAT THE GOVERNMENT IF IT

25 KNEW THAT ONE LAWYER OF THIS DEFENDANT HAD KNOWLEDGE
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THAT IT WOULD BE INCUMBENT UPON THE GOVERNMENT TO

COME AND SAY HAS HE TOLD YOU ALL OF THIS THATS

NOT NORMAL

MR SMITH WELL NO SIR BUT IT WOULD BE

OUR POSITION THAT IF THERE IS SOMETHING AS

IMPORTANT AS RECEIPT IN THE POSSESSION OF THE

GOVERNMENT THAT WE OUGHT TO HAVE HAD IT IF IT

HAD ANYTHING LIKE THAT IN IT AND THEY OUGHT TO

10 HAVE KNOWN THAT WE WERE ENTITLED TO IT WE NEEDED

11 EVERYTHING WE COULD GET IN ORDER TO KNOW THE TRUTH

12 ABOUT THIS MATTER

13 YOUR HONOR IT MAY BE THAT WE WERE ON

14 NOTICE AS TO THE EXISTENCE AT SOME POINT OF THE

15 SKIN AND SUSPECT WE WERE OUR BIG POINT

16 THINK AS TO THE SKIN IS THAT WE WERE NOT ON

17 NOTICE AS TO ITS LOSS WE WERE NOT ON NOTICE AS

18 TO ITS LOSS AND WE SUBMIT THAT WE SHOULD HAVE

19 BEEN NOTIFIED OF ITS LOSS

20 MR MURTAGH SAYS THINK IN THE COURTROOM

21 THIS MORNING THAT IT WAS LOST AND WE WERE NOT

22 NOTIFIED THAT IT WAS LOST AND THAT WAS AN

23 IMPORTANT POINT YOUR HONOR

24 THANK YOU VERY MUCH YOUR HONOR

25 THE COURT ALL RIGHT THANK YOU MR
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SMITH WELL TAKE OUR MORNING RECESS NOW ARID

WELL COME BACK AT 1140

MORNING RECESS 1126 1140

THE COURT ALL RIGHT SIR

MR ONEILL THANK YOU YOUR HONOR

THE COURT NEXT MOTION

10 MR ONEILL YOUR HONOR THE NEXT MOTION

11 IS THE MOTION FOR NEW TRIAL

12 THE COURT INTERPOSING UNHHUNH YES
13 MR ONEILL BASED UPON NEWLY

14 DISCOVERED EVIDENCE

15 BELIEVE CONSIDERATION OF THIS

16 MOTION YOUR HONOR REQUIRES CONSIDERATION OF

17 MANY OF THE ITEMS THAT COUNSEL JUST DISCUSSED AND

18 THINK ITS GOOD IDEA MR MURTAGH WE DO ARGUE

19 THESE MOTIONS IN THIS ORDER BECAUSE IT HELPS SET

20 THE FRAME WORK FOR CONSIDERATION OF THIS NEW

21 EVIDENCE

22 AS BOTH MR MURTAGH AND MR SMITH

23 DISCUSSED THIS WAS CASE WHICH WAS UNUSUAL IN

24 MANY RESPECTS BUT PARTICULARLY WITH RESPECT TO THE

25 NATURE OF THE PROOF NOT UNUSUAL IN THAT IT
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DOESNT HAPPEN BUT UNUSUAL IN THE SENSE THAT IT

WAS MURDER TRIAL WHEREIN THERE WAS EFFECTIVELY

NO PROOF OF MOTIVE

THERE WERE NO EYEWITNESSES THERE WERE NO

CONFESSIONS AND NO ADNIISSIONS THE DEFENDANT

DENIED HIS PARTICIPATION AND IN EFFECT WHAT

HAPPENED WAS THE DEFENDANTS STATEMENTS ABOUT THE

CRIME SCENE WERE PROVEN BY THE CRIME SCENE

10 EVIDENCE TO BE INCORRECT AND FURTHER IT WAS ARGUED

11 AND OBVIOUSLY BELIEVED BY THE JURY THAT MANY OF

12 THE DEFENDANTS EXPLANATIONS SUCH AS THEY WERE

13 OF THE CRIME SCENE EVIDENCE WERE CONSISTENT WITH

14 POSSIBLE MANIPULATION OF THE CRIME SCENE

15 SO THATS WHAT WE HAVE AND THATS THE

16 BACKGROUND AGAINST WHICH THIS NEW EVIDENCE COMES

17 TO THE COURT

18 AS MR SMITH ARGUED DURING THE COURSE OF

19 THE MOTION WHICH WE JUST HEARD THE GOVERNMENTS

20 CRIME SCENE WAS VERY MUCH LIKE PHOTOGRAPH WHICH

21 THEY PRESENTED TO THE JURY AND SAID HERES WHAT

22 HAPPENED THIS IS SNAPSHOT OF WHAT OCCURRED ON

23 THAT EVENING HOWEVER AS WE JUST DISCUSSED AND

24 WHICH IS PART OF THE NEWLY DISCOVERED EVIDENCE

25 THAT SNAPSHOT WAS NOT IN ALL RESPECTS CORRECT
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BY WAY OF ANALOGY THINK IT MIGHT BE

SAID THAT CORNER OF THE SNAPSHOT WAS TORN OFF

SO THAT THAT SNAPSHOT OF THE CRIME SCENE WAS NOT

AN ACCURATE PORTRAYAL TOTALLY ACCURATE

PORTRAYAL OF THE CRIME SCENE AND IT IS AGAINST

THAT SNAPSHOT THAT THE DEFENDANTS STATEMENTS ABOUT

WHAT HAPPENED ARE JUDGED

IN ADDITION WE NOW HAVE IN CASE WHERE

IO THERE HAS BEEN NO EVIDENCE PRESENTED AS TO MOTIVE

11 NO EYEWITNESSES NO CONFESSIONS AND NO ADMISSIONS

12 BY THE DEFENDANT AND CONTINUAL PROTESTATION OF

13
HIS INNOCENCE WE HAVE THREE CONFESSIONS

14 THREE PEOPLE WHO BY INDEPENDENT

15 EVIDENCE ASSOCIATED AT THE TIME OF THE

16 MURDERS WITH STOECKLEY INCLUDING STOECKLEY

17 INCLUDING GREG MITCHELL AND CATHY PERRY HAVE MADE

18 CONFESSIONS OF THEIR INVOLVEMENT IN THIS CRIME

19 WELL WE KNOW FROM THE EVIDENCE PRESENTED

20 AT THE TRIAL BACK WHEN CONSIDERING THIS NEW

21 EVIDENCE THAT EITHER DR MACDONALD COMMITTED

22 THIS CRIME OR SOMEBODY ELSE DID

23 DR MACDONALDS FIRST STATEMENT TO THE

24 ARREST TO THE OFFICERS RESPONDING TO THIS CRIME

25 SCENE WAS HAVE BEEN ASSAULTED MY FAMILY HAS
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BEEN ASSAULTED AND THE ASSAILANTS ARE AND HE

DESCRIBED FOUR PEOPLE WITH PRETTY GOOD

PARTICULARITY AND LATER THOSE DESCRIPTIONS BECAME

REDUCED TO POLICE ARTISTS SKETCHES WHICH WERE IN

EVIDENCE BEFORE THE COURT AT THE TIME OF TRIAL

NOW WHAT THIS NEW EVIDENCE DOES IS FILL

IN THE INTRICACIES IF YOU WILL SURROUNDING

THOSE FOUR PEOPLE WHOM DR MACDONALD SAW IT

10 CREATES CONTEXT WHICH BRINGS THOSE PEOPLE TO THE

11 MACDONALD RESIDENCE AND THAT CONTEXT INCLUDES

12 WITNESSES SEEING THEM GOING THERE GARBED JUST AS

13 DR MACDONALD DESCRIBED THEM CITIZEN WITNESSES

14 WHO HAVE NO STAKE IN THIS LITIGATION WHATSOEVER

15 JUST RESIDENTS OF THE COMMUNITY OF FAYETTEVILLE

16 WE SAW PEOPLE GARBED PHYSICALLY

17 APPEARING JUST AS THE FOUR PEOPLE WHOM DR

18 MACDONALD DESCRIBED THOSE SAME PEOPLE WERE SEEN

19 HOURS AFTER THE MURDERS ONE OF THEM MS

20 STOECKLEY HAS BEEN IDENTIFIED HERE IN THIS COURT

21 OR COURTROOM IN THIS BUILDING BY MRS AVERITT

22 DRESSED JUST EXACTLY AS MS STOECKLEY WAS

23 DESCRIBED BY ANOTHER WITNESS WHO WAS HERE IN THIS

24 COURTROOM BY VIRTUE OF HER AFFIDAVIT MRS

25 BOUSHEY THE ENGLISH PROFESSOR AT NORTH CAROLINA

FI
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STATE

THE COURT SEEM TO RECALL THAT THERE

AS WITNESS WHO TESTIFIED NEIGHBOR WHO

TESTIFIED TO SEEING THESE PEOPLE

MR ONEILL YOUR HONOR THERE WERE TWO

WITNESSES WHO TESTIFIED GENERALLY ABOUT THE

PRESENCE OF SOME UNSPECIFIC VISITOR THIS WAS AT

THE TIME OF TRIAL NOW

10 FELLOW BY THE NAME OF MIME WHO WAS AT

11 THAT TIME MILITARY OFFICER OR MILITARY

12 PERSONNEL WHO LIVED OUT BY DR MACDONALD WHOSE

13 TRIAL TESTIMONY AS RECALL IT WAS HE SAW SOME

14 PEOPLE NOT PARTICULARIZED AS TO APPEARANCE

15 EXCEPT INSOFAR AS HE COULD SAY ONE OF THEM

16 APPEARED TO BE CARRYING CANDLE WERE WALKING

17 THROUGH THE WOODS IN THE AREA IN BACK OF

18 MACDONALDS HOME SOMEWHERE

19 THERE WAS ONE OTHER TRIAL WITNESS TALKING

20 ABOUT SEEING SOMEBODY ONE PERSON RATHER THAN

21 SEVERAL SOMEBODY MATCHING DESCRIPTION SIMILAR

22 TO THAT OF STOECKLEY THAT IS TO SAY WOMAN IN

23 FLOPPY HAT AND BOATS WHO WAS SEEN SOME THINK

24 EIGHT HUNDRED 800 YARDS AWAY FROM THE MACDONALD

25 RESIDENCE STANDING AT AN INTERSECTION ON THE BASE
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OF FORT BRAGG AT APPROXIMATELY FOUR IN THE

MORNING OR THEREABOUTS

BUT WITH RESPECT TO WITNESSES WHO EXISTED

OR WHO WERE KNOWN TO TH DEFENSE BEFORE TRIAL

THERE WERE NONE WHO HAD COME FORWARD AND SAID THAT

THESE FOUR PEOPLE WERE SEEN THESE FOUR

PEOPLE WERE GARBED THIS WAY AND WE SAW THESE

FOLKS BOTH BEFORE AND AFTER THE TIME OF THE

10 REPORTED MURDERS

11 SO THAT IS THE CONTEXT IN WHICH THINK

12 WE SHOULD LOOK AT THESE CONFESSIONS OF STOECKLEY

13 AND AS COUNSEL FOR THE GOVERNMENT HAS URGED IN HIS

14 PAPERS AND WILL NO DOUBT URGE HERE STOECKLEY DID

15 NOT SIT DOWN AND GIVE STATEMENT WHICH WAS

16 COMPREHENSIVE FROM TO IN ONE SITTING

17 STOECKLEY WAS INTERVIEWED OVER PERIOD OF SEVERAL

18 YEARS ON DIFFERENT OCCASIONS BY DIFFERENT PEOPLE

19 AND STOECKLEY DID CONFUSE THINGS ON OCCASION SHE

20 DID INTERJECT THINGS WHICH WE HAVE PRETTY WELL

21 CONCLUDED WERE NOT CORRECT IN HER STATEMENTS

22 AND STOECKLEY DID ONE OTHER THING AND THAT

23 IS STOECKLEY CONSISTENTLY TOLD THE SAME ACCOUNT OF

24 WHAT HAPPENED THROUGHOUT ALL HER STATEMENTS AND

25 THAT ACCOUNT WAS THAT SHE AND HER COLLEAGUES SOME
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OF WHOM SHE NAMED HAD DETERMINED WITHIN THEIR

GROUP FOR REASONS KNOWN ONLY TO THEM THAT DR

MACDONALD OUGHT TO BE PUNISHED FOR NOT TAKING CARE

OF OR THE MEDICAL NEEDS OF SERVICEMEN WITH DRUG

PROBLEMS

AND IN PURSUIT OF THAT END OF EITHER

PUNISHING DR MACDONALD TO PUNISH HIM FOR HIS

PAST ACTS OR TO PERSUADE DI MACDONALD PERHAPS TO

10 MEND HIS WAYS THEY WENT OUT TO HIS HOUSE THAT

11 EVENING AND DURING THE COURSE OF THEIR VISIT TO

12 HIS HOUSE VIOLENCE ERUPTED AND THE FAMILY WAS

13 KILLED HE WAS WOUNDED AND THEY LEFT ABRUPTLY

14 THAT IS THE ASSAILANTS LEFT ABRUPTLY

15 AMONG OTHER THINGS MS STOECKLEY HAS TOLD

16 US AND ITS BEFORE THE COURT BY WAY OF MR

17 GUNDERSONS AFFIDAVIT BELIEVE THAT SOME

18 PARTICULARS ABOUT THE MURDERS THAT SHE RECALLED

19 ONE OF THEM WAS THAT SHE WITNESSED PERSON

20 KILLING COLETTE MACDONALD WHO ACTUALLY DID KILL

21 COLETTE MACDONALD THAT IS TO SAY AMONG THESE

22 ASSAILANTS THE PERSON WHO INFLICTED THOSE BLOWS

23 WHICH ULTIMATELY WOULD HAVE LED TO COLETTE

24 MACDONALDS DEATH THE BLOWS TO THE HEAD AND THAT

25 WAS GREG MITCHELL
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AND GREG MITCHELL IS ANOTHER PERSON WHOS

CONFESSED IN THE FIRST INSTANCE HE MADE

GENERALIZED ADMISSION AND IN LATER INSTANCE

SPECIFIC STATEMENT RELATIVE TO THE MACDONALD

CRIMES AND AS THE COURT WILL RECALL HIS FIRST

ADMISSION WHICH REALLY WASNT CONFESSION WAS

TO SOME PEOPLE WHO WERE ASSEMBLED AT DRUG

REHABILITATION CENTER WHERE HE HAD GONE

10 APPARENTLY FOR TREATMENT IN FAYETTEVILLE IN

11 FEBRUARY 1971 OR MARCH 1971 APPROXIMATELY

12 YEAR AFTER THE MURDERS AFTER HIS DISCHARGE FROM

13 THE SERVICE

14 AND AT THAT PRAYER SERVICE HE CONFESSED

15 TO THOSE AROUND HIM THAT HE HAD DONE HORRIBLE THINGS

16 IN HIS LIFE HE HAD BEEN MEMBER OF CULT HE HAD

17 TAKEN DRUGS AND HE HAD MURDERED

18 DAY AFTER THAT ADMISSION MITCHELL HAD LEFT

19 THIS PLACE WHICH WAS THEN CALLED THE MANOR AND GONE

20 ON TO COUNTRY HOUSE MAINTAINED BY THIS GROUP AT

21 THE MANOR AND WAS SEEN RUNNING FROM THAT HOUSE BY

22 THREE PEOPLE FROM THE MANOR WHO WERE OUT THERE

23 INSPECTING HOUSE ON SUNDAY EVENING TO

24 ASCERTAIN THAT IT WAS SAFE THAT IT WASNT BEING

25 VANDALIZED OVER THE WEEKEND AND SO FORTH
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HE WAS SEEN RUNNING FROM THE HOUSE AND WHEN

THE PEOPLE GO INTO THE HOUSE THEY SEE WRITTEN ON

THE WALLS OF THE HOUSE IN FRESH PAINT KILLED

MACDONALDS FAMILY

THAT ALORE IS PRETTY SIGNIFICANT

ADMISSION BUT ITS NOT THE ONLY ADMISSION THAT

GREG MITCHELL MADE

SOME YEARS LATER TO HIS BEST FRIENDS

10 MITCHELL TALKED GENERALLY ABOUT HIS INVOLVEMENT

11 IN SOME HORRIBLE EVENTS AND THEN IN FEW

12 MONTHS BEFORE HIS DEATH HE WAS VISITED BY

THE FBI WHO WERE INVESTIGATING THE MACDONALD

14 CRIME THIS WAS IN NOVEMBER OR DECEMBER OF 1981

15 AND SHORTLY AFTER THAT VISIT THAT

16 INTERVIEW OF MR MITCHELL BY THE FBI HE SPEAKS TO

17 HIS BEST FRIENDS HIS NEIGHBORS PEOPLE HES KNOWN

18 FOR TEN YEARS TALKS ABOUT THE FBI BEING AFTER

19 HIM FOR SOME HORRIBLE CRIME AND IF HE GETS CAUGHT

20 AND CONVICTED OF THIS CRIME HE WILL GO AWAY

21 FOREVER TO WHICH THE NEIGHBOR FRIEND ATTEMPTS

22 TO CONSOLE HIM AND SAYS GREG YOU HAVE NOTHING

23 TO WORRY ABOUT IF YOU DIDNT DO IT AND HE SAID

24 THATS THE PROBLEM ITS DID DO IT IT WAS

25 SOMETHING HORRIBLE THAT HAPPENED WHEN WAS

171
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STATIONED AT FORT BRAGG

WHAT DO WE KNOW ABOUT GREG MITCHELL WE

KNOW HE ASSOCIATED WITH STOECKLEY THERE ARE

NUMBER OF INDEPENDENT WITNESSES TO THAT WE KNOW

HE WAS PERSON WHO HAD SERIOUS DRUG PROBLEM AND

WE KNOW THAT HE WAS LEFTHANDED WHY IS THAT

SIGNIFICANT

WELL FORENSIC PATHOLOGIST WHO WE HAD

10 CONSULTED ON THIS CASE TOOK LOOK AT THE AUTOPSY

11 PROTOCOL AND THE AUTOPSY PHOTOGRAPH AND CONCLUDED

12 FROM REVIEW OF THEM THAT THOSE CRUSHING BLOWS

13 THAT KILLED COLETTE MACDONALD WERE STRUCK BY

14 SOMEONE FACING HER FROM SWUNG FROM THE LEFT

15 CONSISTENT WITH LEFTHANDED PERSONS SWING

16 THE COURT THOUGHT THAT WAS VERY

17 INTERESTING USED TO QUITE NUMBER OF YEARS

18 AGO USED TO ASPIRE TO BEING BASEBALL PLAYER AND

19 BACK WHEN WAS CHILD STARTED OFF BATTING

20 CROSSHANDED IM RIGHTHANDED PERSON BUT

21 PUT THE LEFT HAND ABOVE THE RIGHT HAND ON THE BAT

22 AND IT WAS NOT UNTIL MANY YEARS LATER THAT IT WAS

23 EXPLAINED TO ME THAT ALTHOUGH WAS RIGHTHANDED

24 THAT WAS LEFTHANDED BATTER AND THAT SHOULD

25 HAVE JUST CHANGED AROUND TO THE OTHER SIDE
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THE INTERESTING THING TO ME IN THIS

ABOUT THIS EVIDENCE WAS HOW CAN YOU TELL THAT

BLOW IS STRUCK BY LEFTHANDED PERSON OR PERSON

WHO IS RIGHTHANDED BUT WHO BATS LEFTHANDED

MR ONEILL YOUR HONOR YOU CANT WITH

CERTAINTY AND THE EXPERT WHOM WE CONSULTED HAS SO

STATED PRETTY CANDIDLY THINK

THE COURT WELL JUST WANTED TO SAY

10 TO INTERJECT THAT THAT WAS OF INTEREST TO ME IN

11 VIEW OF MY OWN PERSONAL

12 MR ONEILL INTERPOSING EXPERIENCE

13 THE COURT EXPERIENCE AND SO MANY

14 THINGS THAT DO NOW LIKE CUTTING WITH AN AX OR

15 CHOPPING WITH HOE ALL OF THOSE THINGS DO

16 LEFTHANDED BUT IM RIGHTHANDED PERSON GO

17 AHEAD

18 MR ONEILL YOUR HONOR WE DO KNOW THOSE

19 THINGS OF MITCHELL WE ALSO KNOW OF MITCHELL THAT

20 HE RAN THIS GROUP THAT STOECKLEY RAN WITH AND

21 WITH WHOM CATHY PERRY ALSO RAN

22 DURING THE DISCUSSION OF THE BOOTS AND THE

23 ARGUMENT ON THE MOTION WAS REMINDED IN

24 REVIEWING THE PLEADINGS OF THE QUESTION WHICH WAS

25 IN OUR MIND WHEN WE WERE RAISING THOSE BOOTS AS TO
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WHETHER WE COULD REALLY CONNECT STOECKLEY DIRECTLY

TO THOSE BOOTS BECAUSE THE CHAIN OF EVIDENCE

ESSENTIALLY IS CATHY PERRY GAVE THOSE BOOTS TO

MRS GARCIA FEW DAYS AFTER THE MURDERS FEW

DAYS IS IMPRECISE SHORT TIME AFTER THE

MURDERS BELIEVE IS MRS GARCIAS STATEMENT

THE COURT WHY WOULD THEY HAVE TO BE

STOECKLEYS BOOTS

10 MR ONEILL WELL

11 THE COURT INTERPOSING PERRY SAYS THAT

12 SHE COMMITTED THIS MURDER TOO

13 MR ONEILL THATS THE POINT WAS ABOUT

14 TO MAKE YOUR HONOR

15 THE COURT INTERPOSING ALL RIGHT

16 SORRY

17 MR ONEILL AND BELIEVE THEY COULD

18 WELL HAVE BEEN PERRYS BOOTS THE TRUTH IS FOR

19 REASONS WHICH WADE SMITH ARGUED WELL NEVER KNOW

20 WELL JUST NEVER KNOW

21 PERRY CAME FORWARD IN DECEMBER OF THIS

22 YEAR OR NOVEMBER OF THIS YEAR JUST RECENTLY

23 IN RECENT MONTHS AND GOVERNMENT COUNSEL WAS KIND

24 ENOUGH TO FURNISH COPY OF HER INTERVIEW WITH THE

25 FBI TO US AND SUGGEST AND ADVISE US OF THE

71
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CIRCUMSTANCES OF THAT INTERVIEW WHICH ARE PRETTY

INTERESTING

THINK THEYRE INTERESTING AND

ILLUSTRATIVE BECAUSE THEY APPLY NOT JUST TO

PERRY BUT TO STOECKLEY AND MITCHELL AS WELL

BECAUSE PERRY CALLED UP THE FBI AND WANTED TO MAKE

STATEMENT WANTED TO TALK TO THE FBI WANT

TO CONFESS CALLS THEM BACK DONT WANT TO

10 CONFESS ULTIMATELY CALLS THEM THIRD TIME AND

11 SAYS YES WANT TO CONFESS AND RECOUNTS TO

12 THEM THE EVENTS WHICH ARE DESCRIBED IN THE FBI

13 302 WHICH WE HAVE AFFIXED TO OUR MOTION OR OUR

14 ADDENDUM TO MOTION WHICH ILL GO INTO IN

15 SECOND

16 AND SHORTLY AFTER THAT MORE THAN OUT OF

17 JUST LITTLE CURIOSITY WE ATTEMPTED TO

18 INTERVIEW HER BECAUSE WE HAD ATTEMPTED TO

19 INTERVIEW HER EARLIER WITH LIMITED SUCCESS SHE

20 JUST WOULD NOT TALK WITH US AFTER SHE SPOKE WITH

21 THE FBI SHE WOULDNT TALK WITH US

22 IM NOT SUGGESTING ANYTHING AT ALL IF THE

23 FBI SAID DONT TALK TO US BECAUSE KNOW THEY

24 DONT DO THAT

25 WHAT IM SUGGESTING IS THIS PERRYS

UI
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CONDUCT AS STOECKLEYS CONDUCT AND AS

MITCHELLS CONDUCT IN MAKING THE STATEMENTS WHICH

THEY MADE AND THE CIRCUMSTANCES UNDER WHICH THEY

MADE THEM IS CONDUCT CONSISTENT WITH ONE THING

AND THAT IS DESIRE TO GET THIS OFF MY CHEST

AND ITS NOT CONTRARY TO WHAT BELIEVE

THE GOVERNMENT WILL URGE CONSISTENT AT ALL WITH

AN EFFORT TO ATTRACT PUBLICITY OR TO BECOME KNOWN

10 FOR SOME PARTICIPATION IN SOME HORRIBLE EVENT

11 RATHER ITS CONSISTENT WITH ILL TELL YOU

12 MITCHELL DIDNT WANT TO TEL ANYBODY HE WOULDNT

13 TELL HIS WIFE ACCORDING TO HIS FRIENDS PERRY

14 TALK TO US WOULDNT TALK TO US EXCEPT

15 LITTLE BIT IN THE BEGINNING AND SUSPECT FROM

16 THE NATURE OF THE INTERVIEW WHICH IS BEFORE THE

17 COURT SOUNDS LIKE SHE THOUGHT TWICE DURING THE

18 INTERVIEW AND AFTER THE INTERVIEW BY FBI

19 WOULDNT TALK TO US EITHER

20 STOECKLEY WOULDNT TALK UNTIL SHE FOR

21 SOME REASON OR OTHER BELIEVED THAT ON ONE

22 OCCASION SHE THOUGHT SHE WAS IMMUNIZED OR COULD BE

23 IMMUNIZED OR SHE THOUGHT THAT THE STATUTE HAD RUN

24 AND BUT MOST IMPORTANTLY OF ALL THOSE

25 PEOPLE APPLICABLE TO ALL THOSE PEOPLE IS THIS THEY

FL
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WERE TALKING ABOUT EVENTS FROM DIFFERENT PARTS OF

THE COUNTRY AT DIFFERENT TIMES NOT AT ALL IN

ASSOCIATION WITH ONE ANOTHER THEY APPARENTLY

WERENT IN CONTACT WITH ONE ANOTHER AND THEY

ADFLHITTED THE SAME CRIME SAME PLACE SAME

CIRCUMSTANCES

PERRYS STATEMENT AS THE COURT KNOWS IS

LITTLE BIT DIFFERENT INSOFAR AS HER IMPRECISION

10 ABOUT NOT IMPRECISION FLAT WRONG ABOUT THE

11 CHARACTER OF THE WEATHER FLAT WRONG ABOUT THE

12 CONFIGURATION OF THE MACDONALD HOUSING SHE HAS

13 AN UPSTAIRS IN IT AND THERE WAS NO UPSTAIRS

14 EXCEPT THINK ONE OR TWO STAIRS IN THE

15 BEGINNING IN THE FRONT PART OF THE HOUSE AND

16 TALKS ABOUT MALE CHILDREN

17 BUT THE CIRCUMSTANCES OF HER HAVING BEEN

18 WITH GROUP OF DRUGUSING PEOPLE GOING TO THE

19 HOUSE OF PHYSICIAN WHO PERRY DOESNT NAME BY

20 NAME TO PUNISH HIM FOR HIS SINS IN TURNING IN

21 DRUG ABUSERS AND TALKING ABOUT AN ASSAULT UPON

22 PREGNANT WOMAN AND TWO CHILDREN ON THE SAME DATE

23 AS THE MACDONALD MURDERS CLEARLY CONVEYS THAT

24 WHAT SHE IS TALKING ABOUT

25 WHAT IS THERE TO BY WAY OF PHYSICIAL
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EVIDENCE TO SUPPORT PERRY WELL PERRY SAYS

COUPLE OF THINGS THAT WERE NEW TO ME AND SPOKE

TO MR SMITH WHO KNOWS THIS CASE AS WELL AS MR

MURTAGH AND ALMOST AS WELL AS THE COURT HAVING

LIVED WITH THE CASE SO LONG AND IT WAS NEW TO

HIM TOO

AND THAT WAS THAT SHE SAID AT SOME

POINT DURING THIS CRIME THIS TRAGEDY COLETTE

10 MACDONALD WAS SOMEHOW SECURED BY ROPE ARID AT

11 SOMETIME DURING THAT CRIME PERRY ATTEMPTED TO

12 PROTECT OR SHIELD ONE OF THE CHILDREN FROM THIS

13 ASSAULT BY HIDING HER IN CLOSET

14 WELL RESIDING IN THE PHYSICAL EVIDENCE

IS REPORTS AND LABORATORY REPORTS AND PHOTOGRAPHS

16 ARE TWO PIECES OF EVIDENCE WHICH HERETOFORE HAD

17 TO ME AT LEAST ZERO SIGNIFICANCE THEY MADE NO

18 SENSE LOOKED AT THEM SAW THEM IT MADE NO

19 SENSE AT ALL TO ME SO PASSED THEM BY WHAT WERE

20 THOSE

21 ONE WAS REPORT OF DR FISHER WHO WAS

22 ONE OF THE CONSULTING CRIMINALISTS HIRED BY THE

23 GOVERNMENT AN EMINENT MAN IN HIS FIELD

24 BELIEVE HE IS THE CHIEF MEDICAL EXAMINER FOR

25 BALTIMORE AND HE HAS PERFECT REPUTATION IN

FL
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RESPONSE TO QUESTIONNAIRE ABOUT PHYSICAL EVIDENCE

SENT HIM BY THE MILITARY INVESTIGATORS AS TO

PARTICULAR ABRADANCE SAID IT RESEMBLES ROPE

MARK AROUND MRS MACDONALDS ARM ROPE BURN

THATS ONE

NOBODY EVER MADE MUCH ABOUT IT BECAUSE IT

NEVER SEEMED TO MAKE ANY IT DIDNT HAVE ANY

RELEVANCE TO ANYTHING ELSE THAT WAS INVOLVED

10 THE COURT WASNT THAT THE VICTIMS RIGHT

11 ARM

12 MR ONEILL IT WAS YOUR HONOR YES

THE COURT AND WASNT THAT ARM BROKEN

14 MR ONEILL BOTH ARMS WERE BROKEN YOUR

15 HONOR YES

16 IN ADDITION THEREWAS LOCK OF HAIR

17 APPARENTLY THAT OF THE YOUNGER MACDONALD CHILD

18 FOUND IN CLOSET IN THE MACDONALD HOUSE PRIOR

19 TO PERRY IT HAD NO SIGNIFICANCE PERRY HOWEVER

20 TALKS ABOUT MOVING CHILD INTO CLOSET TO HIDE

21 THAT CHILD

22 NOW WHY ALL THESE THINGS WHY ARE THEY

23 ALL SO IMPORTANT THINK THEYRE ALL SO

24 IMPORTANT BECAUSE WERE TALKING AS LEGAL

25 MATTER FIRST OF ALL ABOUT THE APPLICABILITY OF
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SECTION 804B AND WHETHER OR NOT THESE

ADMISSIONS AGAINST PENAL INTEREST OUGHT TO BE

RECEIVED IN EVIDENCE QUESTION KNOW WITH WHICH

THIS COURT HAS GRAPPLED BEFORE AND WHICH IS HERE

AGAIN

AND UNDER THE MOST RECENT STATEMENTS OF

THE FOURTH CIRCUIT UNDER WHAT IS THAT

STANDARD HOW DO WE ASSESS WHETHER OR NOT THIS

10 SORT OF THING OUGHT TO COME IN AND THE FOURTH

11 CIRCUIT TOLD US THAT SAYS THAT ADMISSIONS

12 AGAINST PENAL INTEREST CAN COME INTO EVIDENCE AND

13 ARE ADMISSIBLE DESPITE THEIR HEARSAY CHARACTER SO

14 LONG AS THERE ARE CORROBORATING CIRCUMSTANCES OF

15 THESE STATEMENTS TRUSTWORTHINESS THE

16 STATEMENTS TRUSTWORTHINESS

17 AND LOOKING TO THE ADVISORY COMMITTEE

18 NOTES AND ALL THE REST OF THAT THEY SAY THE

19 REASON THEY HAVE THAT THE REASON THEY WANT THAT

20 SOME CORROBORATION TO INDICATE THAT THE

21 STATEMENT IS TRUSTWORTHY IS ABOUT FEAR OR

22 CONCERN THAT SOMEBODY MIGHT FABRICATE STORY

23 THE ONE THEY TALK ABOUT THE EXAMPLE THEY

24 GIVE AND WITH WHICH COUNSEL CITES IN HIS PAPERS

25 IS THE BRAGGADOCIA OF SOMEONE IN PRISON AM BILLY

1I
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THE KID IVE DONE SO MANY MAJOR CRIMES OR

AM DILLINGER AND LIVE IN THIS PRISON ET

CETERA AND IN ORDER TO AVOID THAT SORT OF

FABRICATION WHICH DOES NOTHING BUT INJUSTICE TO

EVERYBODY WITHIN THE SYSTEM THERE ARE

REQUIREMENTS BUILT IN NOW

WELL WHAT DO WE HAVE WE HAVE

STOECKLEYS STATEMENT HOW IS STOECKLEYS

10 STATEMENT CORROBORATIVE

11 STOECKLEYS STATEMENT IS THAT WE GOT

12 TOGETHER THAT EVENING SOME OF US WENT OUT TO

13 NORTH CAROLINA STATE EXTENSION AT FORT BRAGG TO

14 VISIT FOR SOME REASON WITH COLETTE MACDONALD

WHAT REASON WELL NEVER KNOW

16 AND WE WENT FROM THERE BACK TO OUR

17 GATHERING SPOT TO PLAN THIS ASSAULT ON THE MACDONALD

18 FAMILY WE WENT FROM OUR GATHERING SPOT TO THE

19 DUNKIN DONUTS RESTAURANT AT AN APPROXIMATE TIME

20 WE ASSEMBLED THERE

21 WE WENT FROM THERE OUT TO THE MACDONALD

22 HOUSE WE LEFT THE MACDONALD HOUSE AND CAME BACK

23 AND STOECKLEY WAS SAYING THAT SHE AND SOME OF

24 HER CROWD WERE LATER CONFRONTED BY DETECTIVE BEASLEY

25 ABOUT TWENTYFOUR 24 HOURS AFTER THE MURDER
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OUTSIDE HER HOUSE

THATS THE STOECKLEYS SAID THAT ALL

ALONG AND SHE DESCRIBES THE MANNER IN WHICH THEY

WERE DRES SHE WAS WEARING THIS FLOPPY HAT

RAINCOAT BOOTS AND SKIRT WITH THEM WAS

BLACK WITH HER WAS BLACK MALE WEARING AN E6

JACKET DESCRIBED AS SHORT STOCKY FE11CJ AND

GREG MITCHELL DON HARRIS AND SHE MENTIONS OTHER

10 NAMES MAZEROLLE AND FOWLER

11 THERE IS THERE ARE TWO WITNESSES

12 WHO WERE IN THIS DUNKIN DONUTS RESTAURANT SOMETIME

13 IN THE HOURS LEADING UP TO ONE ONETHIRTY

14 130 WHO SEE PEOPLE MATCHING THOSE EXACT

15 DESCRIPTIONS AND OF COURSE HAD AN OPPORTUNITY

16 KNOW TO REVIEW THOSE STATEMENTS OF THOSE

17 WITNESSES AND THEYRE JUST WITNESSES WHO

18 HAPPENED TO BE AT PLACE AT TIME AND HAPPENED TO

19 SEE CAR WRECK THEY DIDNT OWN THE CAR THEY

20 DONT OWN THE INSURANCE COMPANY THEYRE JUST

21 PEOPLE WHO SAW SOMETHING HAPPEN

22 THE COURT WHAT IS THE DATE OF THOSE

23 STATEMENTS

24 MR ONEILL PARDON ME

25 THE COURT WHATS THE DATE OF THOSE
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STATEMENTS

MR ONEILL THEY WERE IN 1981 82 IN

THAT RANGE

THE COURT OVER TEN 10 YEARS AFTER THE

CRIME

MR ONEILL YES YOUR HONOR

AND CAREFUL READING OF THOSE STATEMENTS

REVEALED THAT THIS EVENT FIRST OF ALL THE

IO CHARACTER OF THESE PEOPLE WAS SO BIZARRE AND

11 SECONDLY ITS BACKDROP AGAINST THE MACDONALD

12 CASE WHAT WE SEE HERE THE NEXT DAY WAS SO

13 INTERESTING OR CATCHY AT THE TIME IT WAS

14 INDELIBLY INK PRINTED INTO THEIR MEMORIES

15 THEN THERE IS WOMAN AT NORTH CAROLINA

16 STATE EXTENSION UNIVERSITY PROFESSOR WHO

17 IDENTIFIES THESE PEOPLE OR SOME OF THEN AND WHO

18 MAKES STATEMENT TO US AGAIN SOME TEN 10 YEARS

19 AFTER THE CRIME HAVING MADE STATEMENT

20 ACCORDING TO HER HAVING SUMMONED THE CID AND

21 TOLD THE CID ABOUT WHAT HAD HAPPENED WHAT SHE HAD

22 SEEN DAY OR SO AFTER THE MURDERS WHICH SHE

23 IDENTIFIES PERSON MATCHING STOECKLEYS

24 DESCRIPTION PERSON MATCHING MITCHELLS

25 DESCRIPTION
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SHE GIVES PHYSICAL DESCRIPTION OF

THE ATTIRE OF STOECKLEY WHICH IS IDENTICAL IN ALL

RESPECTS SAVE ONE TO THE DESCRIPTION GIVEN BY MRS

AVERITT ABOUT SIGHTING AT EIGHTFIFTEEN 815
THE MORNING AFTER THE MURDERS SHE HAS THE SAME

HAT THE SAME JACKET THE SAME SKIRT THE SAME

BOOTS

THE DIFFERENCE IS WHEN MRS AVERITT SAW

10 THE BOOTS THEY WERE COVERED WITH SOME DARK

11 SUBSTANCE THAT SMELLED LIKE HOG SLAUGHTER WHEN

12 THE FIRST WOMAN SAW THEM SHE JUST SAID THEY WERE

13 WHITE BOOTS

14 AND EXCUSE ME YOUR HONOR AND

15 STOECKLEY SAID THERE WERE SPECIFICS ABOUT THE

16 MURDERS THEMSELVES TO WIT MR MITCHELLS

17 PARTICIPATION IN THEM WHICH WERE PARTICULARIZED

18 AND WHICH SAW CORROBORATION IR OTHER AREAS

19 THAT OTHER AREA THAT FIRST OTHER AREA IS

20 MR MITCHELL WHOSE STATEMENT WEVE GONE THROUGH

21 OR WHOSE STATEMENTS WEVE GONE THROUGH AND WHOSE

22 LEFTHANDEDNESS WEVE GONE THROUGH AND WHOSE

23 PRESENCE AT FORT BRAGG HAS BEEN ESTABLISHED THROUGH

24 HIS WIFE AND WHOSE DEPARTURE FROM FORT BRAGG AND

25 HIS EFFORTS AT SEEKING DRUG REHABILITATION AND

WI
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COUNSELLING HAVE ALSO BEEN ESTABLISHED THROUGH HIS

WIFE

THE ASSOCIATION

THE COURT INTERPOSING EXCUSE ME

WOULD YOU PLEASE TELL THE MARSHAL NOT TO LET

ANYBODY ELSE COME IN UNTIL ELEVENTHIRTY 1130
HE CAN HEAR ME HES RIGHT THERE

MR ONEILL THE ISSUE YOUR HONOR IS

10 THIS THINK ARE THESE PEOPLE THESE THREE

II PEOPLE HAVE CONFESSED AND THE TWO PEOPLE IN

12 WHOSE PRESENCE ADMISSIONS WERE MADE AND WHO WENT

13 ALONG WITH THOSE ADMISSIONS IMPLIED ADMISSIONS

14 GUESS WED CALL THEM DON HARRIS AND THIS

15 BLACK FELLOW WITH THE E6 JACKET ON BOTH OF WHOM

16 WERE PRESENT AT DIFFERENT TIMES WHEN STOECKLEY AND

17 THEY DISCUSSED PARTICIPATION IN SOMETHING IN

18 ONE INSTANCE THE MACDONALD MURDERS IN ANOTHER

19 INSTANCE SOME RITUAL IN WHICH SHED BLOOD

20 CLEANSES ARE THEY BIZARRE PEOPLE MEAN ARE

21 THEY JUST SO OFF THE WALL THAT THEYRE JUST

22 REPUGNANT TO ALL OF US THE ANSWER IS THEY ARE

23 THATS EXACTLY WHAT THEY ARE THEYRE JUST

24 HORRIBLE HORRIBLE PEOPLE

25 NOW THE QUESTION IS BECAUSE THEY ARE SUCH
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HORRIBLE HORRIBLE PEOPLE WHO ARE ENGAGED IN SUCH

HORRIBLE HORRIBLE CONDUCT APART FROM THIS

MURDER DOES THAT MEAN THAT THE CONFESSIONS THEY

WOULD MAKE ABOUT THESE CRIMES ARE INCREDIBLE

SUGGEST YOUR HONOR THAT IT IS THEIR

VERY CHARACTER THEIR VERY BIZARRE CHARACTER WHICH

LENDS CREDENCE TO THEIR CONFESSIONS AND ADMISSIONS

RATHER THAN DIMINISHES THE CREDIBILITY OF THOSE

10 STATEMENTS

11 AND WHO ELSE WOULD COMMIT SUCH UNSPEAKABLE

12 HORRORS EXCEPT PEOPLE WHO THEMSELVES HAVE SUCH

13 UNSPEAKABLE PROBLEMS

14 IN THE ANALYSIS OF PEOPLE LIKE THIS WHAT

15 DO YOU TRY TO FIGURE OUT WELL YOU TRY TO FIGURE

16 OUT JUST LIKE WE TRY TO FIGURE OUT ABOUT EVERY

17 WITNESS JUST WHAT DO THEY HAVE IN MIND WHAT IS

18 BEHIND WHAT THEYRE DOING

19 THERE IS ONLY ONE WHO REMAINS ABOUT WHOM

20 WE KNOW MUCH ABOUT WHAT SORT OF PERSON SHE HAS

21 BECOME AND THATS PERRY AND PERRY WAS PERSON WHO

22 AT ABOUT THE TIME OF THESE TRANSACTIONS WAS

23 INVOLVED IN THESE RITUALS WHICH INVOLVED BLOOD

24 SHED

25 SHE WAS INVOLVED IN STABBINGS OF APPARENTLY
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ANYBODY WHO GOT CLOSE TO HER HER BOYFRIEND HER

FRIEND WHO WAS SOME YOUNG MAN WHO LIVED THERE

HER DOG AND BIZARRE PATTERN OF BEHAVIOR WHICH

CULMINATED IN HER LEAVING THE FAYETTEVILLE AREA

AND GOING HOME TO FLORIDA WHERE SHE WAS

INSTITUTIONALIZED FOR PERIOD AND HAS BEEN UNDER

PSYCHIATRIC CARE SINCE AND IS APPARENTLY UNDER

DAILY MEDICATION FOR WHATEVER PROBLEM SHE HAS

THERE IS CASE THAT WE HAVE THIS IS

11 THIS CASE IF WE WERE TO TAKE THIS CASE WITH

12 THE EVIDENCE THAT HAS BEEN ASSEMBLED ABOUT THESE

PEOPLE THIS GROUP OF PEOPLE AND BRING IT UP

14 TO THE UNITED STATES ATTORNEYS OFFICE AND SAY

15 IM WITH THE FBI AND HERES MY INVESTIGATION

16 THIS CASE SHOULD BE INDICTED WHAT DO YOU THINK

17 THERE IS ZERO DOUBT THAT EVERY STANDARD FOR

18 INDICTMENT OF THESE PEOPLE COULD BE SATISFIED

19 MORE THAN REASONABLE PROBABILITY THAT THIS CRIME

20 WAS COMMITTED MORE THAN REASONABLE PROBABILITY

21 THAT THESE PEOPLE DID IT

22 THEY ADMITTED IT THEY WERE SEEN THERE

23 THEIR ADMISSIONS ARE SUPPORTED AND CORROBORATED BY

24 INDEPENDENT SIGHTINGS OF THESE SPECIFIC PEOPLE BEFORE

25 THE CRIME ON THEIR WAY TO THE MACDONALD HOUSE AFTER
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THE CRIME PROXIMATE TO THE MACDONALD HOUSE WITH

THE WOMAN PARTICIPANT WITH APPARENTLY BLOOD ON HER

THE COURT THERE WOULD BE PROBLEM WITH

THE STATUTE OF LIMITATIONS WOULD THERE NOT

MR ONEILL DONT BELIEVE SO YOUR

HONOR NOT FOR CAPITAL CRIME BELIEVE ITS

FIVE YEARS FOR EVERYTHING SAVE AND EXCEPT TAXES

AND DEATH LIKE SO MANY THINGS IN LIFE

10 THE COURT UNDER THE FEDERAL SYSTEM

11 MR ONEILL BELIEVE ITS YES SIR

12 BELIEVE ITS AN OPENENDED STATUTE OF

13 LIMITATIONS

14 THE COURT THATS INTERESTING WAS

15 UNDER THE IMPRESSION THAT THE REASON THAT THIS

16 INDICTMENT HAD TO BE RETURNED IN THIS CASE ALONG

17 ABOUT JANUARY OF 1975 WAS THAT IN FEW MORE DAYS

18 IT WOULD BE UNINDICTABLE NOW UNDER THE STATE

19 MR ONEILL INTERPOSING WELL THE

20 ANSWER IS IM NOT THAT CERTAIN YOUR HONOR

21 THE COURT NOW UNDER THE STATE SYSTEM

22 DID NOT UNDERSTAND THAT THERE WAS ANY STATUTE OF

23 LIMITATIONS ON MURDER LETS ASK THE GOVERNMENTS

24 LAWYER HERE HOW ABOUT IT

25 MR MURTAGH YOUR HONOR THE STATUTE
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TITLE 18 UNITED STATES CODE SECTION 1111

PROVIDES THAT CRIME THAT IS PUNISHABLE BY DEATH

CAN BE INDICTED AT ANY TIME HOWEVER DUE TO THE

SUPREME COURTS DECISION IN

WHILE THE STATUTE PROVIDED FOR THE DEATH PENALTY

AT THE TIME OF THE COMMISSION OF THE CRIME AT THE

TIME OF THE INDICTMENT IT COULD NOT HAVE BEEN

APPLIED

10 WE OPERATED UNDER THE ASSUMPTION THAT

11 THERE WAS IN OTHER WORDS ITS NO LONGER

12 CAPITAL CRIME FOR THAT PURPOSE SO WE OPERATED

13 UNDER THE ASSUMPTION THAT ITS FIVE YEAR

14 STATUTE OF LIMITATION THATS FOR WHAT ITS

15 WORTH THATS THE GOVERNMENTS POSITION

16 MR ONEILL YOUR HONOR

17 THE COURT INTERPOSING WELL NOW IT

LB SEEMED LIKE THERE WAS SUGGESTION HERE THAT YOUR

19 MR GUNDERSON IS IT WHO CONDUCTED THIS

20 INVESTIGATION AT SOME POINT ASSURED STOECKLEY

21 THAT SHE WAS NO LONGER INDICTABLE BECAUSE OF THE

22 STATUTE OF LIMITATIONS

23 MR ONEILL THERE WAS EVIDENCE OF THAT

24 YOUR HONOR BELIEVE EITHER MR GUNDERSON

25 TESTIFIED TO IT OR IT WAS IN ONE OF STOECKLEYS

FI
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STATEMENTS THAT IS CORRECT

BELIEVE HES WRONG ANEEDOTICALLY MR

MURTAGH JUST EXPLAINED THEIR REASONING LOST

STATUTE OF LIMITATION MOTION ON FEDERAL MURDER CASE

IN HAWAII ABOUT FIVE YEARS AGO AND WISH HAD

THE KIND OF WERE LIKE IN THE CASES HAVE BAD

MEMORY BUT REMEMBER THAT ISSUE WAS RAISED AND

WE LOST IT AND THINK THATS WHERE FORMED MY

10 IMPRESSION THAT BELIEVE IT TO BE AN OPENENDED

11 STATUTE BECAUSE IT SAYS THE DEATH PENALTY AND

12 EVEN THOUGH THE DEATH PENALTYS UNCONSTITUTIONAL

13 THE STATUTE STILL PRESCRIBES THAT

14 BUT PERHAPS WE CAN BRIEF THAT AND SEND

15 IN YET ANOTHER ADDENDA TO THE COURT

16 YOUR HONOR THE IMPORTANT THING HERE AND

17 THE REASON WEVE RAISED ALL THESE OBVIOUSLY IS

18
THAT AGAINST BACKDROP WHERE THERE HAS BEEN NO

19
PROOF OF MOTIVE NO EYEWITNESS TESTIMONY NO

20 CONFESSIONS AND PHYSICAL EVIDENCE ONLY NEW

21 EVIDENCE HAS COME FORWARD OR BEEN BROUGHT FORWARD

22 WHICH ESTABLISHES EYEWITNESSES GIVES YOU

23 CONFESSIONS AND GIVES MOTIVES ALL OF WHICH WERE

24 ABSENT

25 WHY IMPORTANT WELL BECAUSE OF THE
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ASSESSMENT WHICH NOW HAS TO BE MADE BY THIS COURT

AS TRIER OF FACT AS TO WHAT IMPACT THIS EVIDENCE

WOULD HAVE HAD AT TRIAL TO THE JURY THE TRIER

BACK AT THAT TIME

AS THE COURT KNOWS WE HAVE URGED THAT IN

LIGHT OF THE PROBLEMS WHICH MR SMITH SO

CAPABLY DISCUSSED THERE WOULD IN THE ABSENCE OF

WHAT WERE URGING BE AN IMPOSSIBLE TASK BEFORE THIS

10 COURT OR ANY COURT AND THAT IS TO PUT ON AND TAKE

11 OF HATS WHICH REQUIRE THE COURT TO CHANGE POINTS

12 OF VIEW

13 IF YOU APPLY STANDARD ANY OF

14 THE STANDARDS ITS GOING TO BE STANDARD

15 OF THE PROBABILITY THAT THE LET ME MAKE

16 SURE DONT MISSTATE IT HERE WHETHER ANY

17 REASONABLE LIKELIHOOD EXISTS THAT THE NEW EVIDENCE

18 COULD CHANGE THE RESULT OF TRIAL NUMBER ONE NUMBER

19 TWO WHETHER THE NEW EVIDENCE MIGHT HAVE AFFECTED

20 THE RESULT OR NUMBER THREE WHETHER IT PROBABLY

21 WOULD AFFECT RESULT

22 THEYRE THE THREE GU STANDARDS

23 WHICH MR MURTAGH AND MR SMITH WERE DESCRIBING

24 AND DISCUSSING

25 HISTORICALLY THE STANDARD FOR MOTION FOR
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NEW TRIAL WHEN THERES NO BUSINESS

INVOLVED IS THE LAST STANDARD WOULD IT PROBABLY

AFFECT THE RESULTS OF THE TRIAL

WE ARE URGING YOUR HONOR THAT THATS AN

INAPPROPRIATE STANDARD IF THE COURT FINDS

VIOLATION AND THE REASON THAT ITS AN INAPPROPRIATE

STANDARD IS THAT UNDER CASE WHICH WE HAVE CITED

CALLED RZ ITS CITED IN THE MOVING

10
PAPERS THE COURT COURT HAS TOLD US THAT IN

11
ASSESSING CASE THE COURT HAS TO CONSIDER

12 THE INFORMATION IN THE CONTEXT OF ALL THE

13 EVIDENCE WHICH GUESS IS LOGICAL STATEMENT

14 ABOUT WHAT THE COURT WOULD DO IN ANY EVENT AND IN

SO DOING IF YOURE APPLYING STANDARD

16 THATS THE STANDARD YOURE APPLYING

17 ITS THINK INTELLECTUALLY AND HUMANLY

18
IMPOSSIBLE TO APPLY MORE THAN ONE STANDARD DESPITE

19
THE CONSIDERABLE PROWESS THAT GOES INTO THE

20
JUDICIAL ROLE TO CHANGE THE APPROACH THINK IT

21 CAN ONLY ANY HUMAN BEING CAN ONLY APPROACH IT

22
ONE WAY AND APPLY ONE STANDARD AND WERE URGING

23 YOUR HONOR THAT IT WOULD BE OBVIOUSLY THERES

24
NO CASE LAW ONE WAY OR THE OTHER DONT THINK

25 ITS EVER COME UP BEFORE AT LEAST WEVE BEEN
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UNABLE TO FIND ANYTHING SO THIS WOULD BE CASE

OF FIRST IMPRESSION

THE COURTS INTERPOSING WELL THATS ALL

WE DEAL IN HERE MR ONEILL IF ANYBODY KNOWS

THE ANSWER THEY DONT BRING IT HERE OR IF IT

CAN BE FOUND IN BOOK GO AHEAD

MR ONEILL WERE URGING THAT THE ONLY

REALISTIC STANDARD TO BE APPLIED AND FAIR STANDARD

TO BE APPLIED WOULD BE THE APPROPRIATE

11 STANDARD AND IN THIS CASE IT WOULD BE EITHER THE

12 STANDARD APPLICABLE IN THE CASE OF FALSE

13 IMPRESSION OR THE STANDARD APPLICABLE WHERE THE

14 EVIDENCE WAS SPECIFICALLY REQUESTED BECAUSE THE

15 EVIDENCE WAS SPECIFICALLY REQUESTED AS IS PRETTY

16 WELL CHRONICLED AND DOCUMENTED IN THE

17 MOTION AND BECAUSE THAT STANDARD AT LEAST

18 SHOULD APPLY

19 BECAUSE OF THE ARGUMENTS THAT WE HAVE MADE

20 ABOUT THE FALSE IMPRESSION OF FACTS THAT IS TO

21 SAY THIS IS OUR PHOTOGRAPH AND NOBODY KNEW THAT

22 THE EDGE WAS TRIMMED LITTLE BIT WERE SAYING

23 THAT WAS CREATION OF FALSE IMPRESSION

24 THEREFORE THE LOWEST STANDARD OF MATERIALITY OUGHT

25 TO BE THE STANDARD TO WHICH WE ARE HELD
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FOR TH PURPOSES YOUR HONOR HOWEVER

THINK LETS EXPLORE IT AT THE OTHER END OF THE

SPECTRUM WHAT PROBABLY WOULD HAVE RESULTED

AND SUGGEST THAT WHERE THE EVIDENCE IS

PHYSICAL EVIDENCE PICTURE WHICH CAN BE SHOWN BY

THE MATERIALS HAVE BEEN DISTORTED SOMEWHAT

SET OFF AGAINST DEFENDANTS ACCOUNT OF THE

CRIME THE BEST HE RECALLS IT TRAUMATIC EVENT

10 ALL KINDS OF EMOTION ASSOCIATED WITH IT AND THE

11
PROOF IS THAT THAT PHOTOGRAPH OF THE CRIME IS

12 INCONSISTENT WITH WHAT HE SAYS ABOUT IT

13 WHEN THAT CASE IS MEASURED AGAINST CASE

WHERE PARTICIPANTS WHO HAVE BEEN SEEN BY STRANGERS

15 GOING OUT THERE COMING BACK FROM THERE AND THREE

16 OF THEM HAVE CONFESSED AND TWO OF THEM

17 HAVE ADMITTED IT THAT JURY COULDNT HELP BUT

18
PROBABLY CONCLUDE OTHERWISE CERTAINLY IN THE

19 WORDS OF MR SMITH THESE ARE THE THINGS OF WHICH

20 REASONABLE DOUBT ARE MADE

21 AND SUGGEST YOUR HONOR AND SUBMIT TO

22 THIS COURT THATS PRECISELY WHAT THIS CASE IS ALL

23 ABOUT AND WHEN THE COURT APPLIES EVEN THE MOST

24 DIFFICULT STANDARD TO THIS NEW EVIDENCE THE

25 CONCLUSION THAT WE URGE IS THAT THAT NEW EVIDENCE

Case 3:75-cr-00026-F     Document 136-12     Filed 04/17/2006     Page 45 of 60




OLLOQUY VOL 106

WOULD PROBABLY HAVE CHANGED THE RESULTS OF THIS

TRIAL

THANK YOU JUDGE

THE COURT LET ME ASK YOU SOMETHING WHICH

ALSO FOUND INTRIGUING WHICH AS MATTER OF

TRIAL TACTICS LETS ASSUME FOR THE MOMENT THAT

YOUR MOTION IS ALLOWED AND IT GETS YOU NEW

TRIAL NOW YOUVE GOT THE WHOLE BASKETFUL OF

10 CONFESSIONS BY AT LEAST THREE DIFFERENT

11 PEOPLE WOULD YOU OFFER THEM ALL

12 MR ONEILL YES WOULD JUDGE

WOULD THINK JUST TO BE PERFECTLY CANDID WISH

14 TO BE HONEST WITH YOU WISH STOECKLEY HAD

15 GIVEN ONE STATEMENT SHE DIDNT SHE SAID BUNCH

16 OF DIFFERENT THINGS WOULD PUT THEM ALL IN BECAUSE

17 SHE MADE THEM AND ID BE PUTTING SHE WOULD BE

18
MY WITNESS THROUGH THE DETECTIVES TO WHOM SHE

19 CONFESSED AND ID PUT THEM ALL IN AND LET THE

20 JURY TAKE IT AND SIFT IT BECAUSE HAVE NO

21 TROUBLE WITH THE THAT STATEMENT IS CONSISTENT

22 IT IS ALSO INCONSISTENT THERE ARE

23 INCONSISTENCIES WHICH IN MY MIND ARE AT THE

24 PERIPHERY OR WHICH ARE OUTRIGHT LIES DESIGNED TO

25 PROTECT HER
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THE COURT ACTUALLY MITCHELL NEVER DID

SAY COMMITTED THESE MURDERS THE

MACDONALD MURDERS

MR ONEILL THATS CORRECT YOUR HONOR

THE COURT HE JUST SAID HE COMMITTED

SOME CRIME

MR ONEILL HE SAID YOUR HONOR JUST

IM SORRY

10 THE COURT INTERPOSING NOW OF COURSE

11
YOU MAY NOT BE FAMILIAR WITH THE SITUATION IN

12 CUMBERLAND COUNTY THE HONE OF THE FORT BRAGG PEOPLE

13 BUT MURDERS DOWN THERE IF YOU READ THE PAPERS

14 ARE JUST ABOUT DAILY OCCURRENCE AND NOT ALL OF

15 THEM ARE SOLVED SO MITCHELL SAYS YEAH

16 COMMITTED SERIOUS CRIME YOU COULD PROBABLY GO

17 BACK IN THE BOOKS AND FIND TWO DOZEN MURDERS THAT

18 ARE UNSOLVED AND THEY SAY WELL WHICH ONE OF

19 THESE WAS IT AND HE MIGHT NOT KNOW

20 MR ONEILL THINK THATS VERY GOOD

21 POINT YOUR HONOR BECAUSE IT HELPS ME

22 THE COURT INTERPOSING YEAH

23 MR ONEILL AND THATS THIS

24 MITCHELL MADE THE STATEMENT IN CONTEXT OF HIS

25 CONCERN THAT THE FBI WAS AFTER HIM FOR THIS CRIME

EL
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WHAT WE DO KNOW IS THAT THE FBI HAD BEEN

AFTER HIM FOR OR NOT REALLY BUT OUT TO

INTERVIEW HIM ABOUT THE MACDONALD MURDERS FEW

MONTHS BEFORE THIS STATEMENT OF HIS

SO THINK THAT IS SIGNIFICANT THE FACT

THAT THEYRE OUT THERE WITH PARTICULARIZED CRIME

IN MIND AND THE TESTIMONY OF HIS WIFE AND HIS

FRIENDS IS THAT AFTER THAT INTERVIEW WHICH WAS

10 SPECIFICALLY ABOUT THE MACDONALD MURDERS HIS

11 BEHAVIOR CHANGED HE BEGAN DRINKING SIGNIFICANTLY

12 HIGHER MORE HEAVILY THAN HE HAD BEEN HE BEGAN

13 SLEEPING WITH GUN IN HIS BED AND IT WAS TO THE

14 FBI THAT HE REFERRED WHEN HE SAID AM IN

15 TROUBLE FOR HAVING DONE HORRIBLE THING AT FORT

16 BRAGG
17 IF THE COURT HAS NO QUESTION OR IF THE

18 COURT DOES HAVE QUESTION ID BE MORE THAN HAPPY

19 TO RESPOND

20 THE COURT WELL DONT KNOW THIS

21 MATTER OF THE TRIAL TACTICS WAS SORT OF

22 INTRIGUED ME BECAUSE THERE WAS TIME WHEN WAS

23 OUT THERE FACED WITH THE CHOICE OF HO MUCH

24 EVIDENCE TO PUT IN OR WHETHER TO LEAVE OUT SOME

25 AND SO FORTH BUT YOU SAY YOUD PUT IT ALL IN
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MR ONEILL WOULD YOUR HONOR

THINK THEY ALL COMPLEMENT ONE ANOTHER THINK

THEY ALL FILL IN THE SPACES FOR EACH OTHER AND

THINK THEY ALL CORROBORATE ONE ANOTHER

THE COURT DID ANYONE EVER INTERVIEW THIS

JIMMY FRIAR

MR ONEILL YES YOUR HONOR THE MR

FRIAR WAS INTERVIEWED BY OUR DETECTIVE POST

10 TRIAL MIGHT SAY YOUR HONOR THAT THERE WILL

11 BE CONTENTION KNOW BY MR MURTAGH THAT MR

12 FRIAR IS IS NOT NEWLY DISCOVERED AND WANTED

13 TO MAKE CERTAIN THE COURT UNDERSTANDS THE

14
UNDERLYING FACTS OF THAT

15 IT INVOLVES MY COLLEAGUE HERE THERE IS

16 POINT DURING THE TRIAL AT WHICH THERE WAS RULING

17 AS TO THE ADMISSIBILITY OF CERTAIN STOECKLEY

18 ADMISSIONS STOECKLEY HAD MADE THESE CALL

19 THEM HALFBAKED ADMISSIONS TO COLLEAGUES OF

20 HERS THEN LATER RECANTED MAY HAVE BEEN

21 INVOLVED NO WASNT THE COURT WILL PROBABLY

22 RECALL THOSE

23 AT THAT POINT FRIAR HAD BEEN UNDER

24
SUBPOENA EITHER BY THE GOVERNMENT OR BY THE

25 DEFENSE BELIEVE THE DEFENSE AND WAS AT
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LEAST WAS READILY AVAILABLE SOMEWHERE HERE IN THE

COURTHOUSE AND THERE WAS QUESTION ABOUT WHETHER

AT THAT POINT IN TIME WHETHER THE DEFENSE WOULD

CELL HER AND THE DEFENSE MADE THE DECISION NOT

TO CALL HIM RATHER NOT TO CALL HIM

AND WE HAVE URGED THAT UNDER THE

CIRCUMSTANCES THAT IS NOT LACK OF DILIGENCE

AND THE REASON WE HAVE URGED IT IS THIS THE

10 ISSUE WAS AT THIS POINT THE RELEVANCE OF FRIAR

11 AT THAT TIME ALL WE HAD AVAILABLE WAS STOECKLEYS

12 HALFBAKED ADMISSIONS TO HER FRIENDS THAT MAY

13 HAVE BEEN INVOLVED ET CETERA

14 WE DIDNT HAVE ANYTHING ABOUT FRIAR HER

15 SAYING ANYTHING ABOUT THIS CALL WE HAD FRIAR WHO

16 SAID HE MADE CALL SO

17 THE COURT INTERPOSING AND HE SAYS HE

18 INADVERTENTLY REACHED

19 MR ONEILL INTERPOSING DR

20 MACDONALD

21 THE COURT DR MACDONALDS HOUSE NOW

22 THIS WAS THE THING THAT INTRIGUED ME WAS THAT IF

23 HE GOT IT BY REASON OF DIALING WRONG NUMBER

24 HOWD HE KNOW IT WAS MACDONALDS HOUSE

25 MR ONEILL IT WASNT THE WRONG NUMBER
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HE WAS CONNECTED THROUGH POST OPERATOR SIR

WHAT HAPPENED WAS THIS AS MR FRIAR RECOUNTS IT

YOUR HONOR

MR FRIAR HAD PREVIOUSLY BEEN

HOSPITALIZED IN WASHINGTON HE IS SOUTH

CAROLINIAN BY BIRTH AND BY UPBRINGING AND HE

BEFRIENDED DOCTOR THERE HIS DOCTOR DR

RICHARD MACDONALD

10 ON OCCASION MR FRIAR WOULD GET OFF THE

11
POST AND HAVE ONE TOO MANY AND AT LEAST ON ONE

12 OCCASION AND PERHAPS ON MORE THAN ONE OCCASION

13 HED CALL UP HIS FRIEND DR MACDONALD TO HELP

14 HIM OUT AND AT LEAST ON ONE OCCASION DR

15 MACDONALD APPARENTLY DID

16 MR FRIAR WAS TRANSFERRED FROM WALTER REED

17
HOSPITAL TO WOMACK THE HOSPITAL ON THE POST AT

18 FORT BRAGG PEOPLE BEING MORE TRUE TO FORM THAN

19 HORSES MR FRIAR WENT OUT AGAIN ONE NIGHT AND HAD

20 ONE TOO MANY AND WAS LOOKING TO GET SOME HELP TO

21
GO HOME THE BUSES HAD STOPPED RUNNING

22 BELIEVE AT TWO IN FAYETTEVILLE

23 HE HAD TO GET BACK TO POST SO WHAT DOES HE

24 DO WHEN HES IN CRUNCH HE CALLS UP DR MACDONALD

25 HE GETS ON AND MISREPRESENTS HIS PERSON TO THE

LI
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OPERATOR AND CLAIMS HES ANOTHER DOCTOR OR SOMETHING

TM ME THROUGH TO DR MACDONALD AND THATS HOW HE

GETS DR MACDONALD

THE COURT WLL THEN HE DID KNOW IT

WASNT ANY INADVERTENCE HE DID KNOW THAT HE WAS

CALLING MACDONALDS HOUSE

MR ONEILL YES SIR

THE COURT ALL RIGHT OKAY

10 MR ONEILL YES JUDGE JUST THE WRONG

11 MACDONALD HE WAS CALLING DR RICHARD

12 MACDONALD THE POST CONNECTED HIM WITH DR

13 JEFFREY MACDONALD THE ONLY DR MACDONALD ON POST

14 THERE

15 THE COURT YEAH OH SEE WELL THEN

16 HE GOT THE WRONG MACDONALD HOWD HE KNOW HE GOT

17 THE WRONG MACDONALD

18 MR ONEILL BECAUSE THE PHONE GETS HUNG

19 UP ON HIM

20 THE COURT OKAY ALL RIGHT ANYTHING

21 ELSE ARE YOU THROUGH

22 MR ONEILL NOTHING ELSE THANK YOU

23 JUDGE

24 THE COURT ALL RIGHT YES SIR

25 MR MURTAGH YOUR HONOR WOULD ASK
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IF COULD SORT OF START WITH JIMMY FRIAR AND THEN

DEPENDING ON HOW LONG THE COURT INTENDS TO HOLD

SESSION BEFORE BREAKING CAN DECIDE WHICH WAY

WANT TO GO WITH THE ARGUMENT

THE COURT WELL NORMALLY ON MONDAY WE

RECESS AT TWELVE FORTYFIVE 1245 AND COME BACK

AT TWOFIFTEEN 215 HOWEVER IF THIS IS GOING

TO INCONVENIENCE ANYBODY WE CAN GO STRAIGHT ON

10 THROUGH

11 MR MURTAGH FINE

12 THE COURT WHAT WELL WHAT DO YOU

13 WANT

14 MR MURTAGH WELL THAT SOUNDS FINE YOUR

15 HONOR THINK IF HAD MY DRUTHERS ID EITHER

16 WANT TO GO ALL THE WAY THROUGH IT BUT KNOW

17
THE COURT INTERPOSING HOW LONG IS IT

18
GOING TO TAKE

19 MR MURTAGH OH ITLL PROBABLY BE HALF

20 AN HOUR FORTYFIVE 45 MINUTES SO PERHAPS IF

21 MAYBE IF COULD ADDRESS THE JIMMY FRIAR

22 QUESTION AND THEN IF THE COURT

23 THE COURT INTERPOSING ALL RIGHT

24 OKAY

25 MR MURTAGH YOUR HONOR THE RECORD
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THE DOCKET WILL INDICATE THAT MR FRIAR WAS

INCARCERATED AT THE TIME OF THE TRIAL HE WAS

JAILBIRD WHO WANTED TRIP TO THE COURTHOUSE AND

WHAT WAS PENDING IN FRONT OF YOUR HONOR WAS

MOTION FOR WRIT OF HABEAS CORPUS AD

TESTIFICANDUM

AND THERE WAS COLLOQUY AT THE BENCH

SIDEBAR ABOUT WHETHER MR FRIAR WASGOING TO BE

10 NEEDED OR NOT AND MR SMITH THAT SUBSEQUENTLY

11 THERE WAS IN OPEN COURT AN INQUIRY FROM THE COURT

12 BELIEVE IN THE PRESENCE OF THE JURY WHICH WAS TO

13 THE EFFECT OF HAVE YOU REACHED DECISION ON THAT

14 MATTER TO WHICH MR SMITH WENT THUMBS DOWN

SO MR FRIAR WAS AVAILABLE AND COULD HAVE

16 BEEN CALLED AND ANYTHING HE WOULD HAVE SAID IS NOT

17 NEWLY DISCOVERED WITH RESPECT TO MR FRIARS

18 INTERVIEW HE WAS ALSO INTERVIEWED BY SPECIAL

19 AGENT MADDEN OF THE FBI AND WOULD DRAW THE

20 COURTS ATTENTION TO THE GOVERNMENT APPENDIX

21 VOLUME ONE TAB MADDEN AFFIDAVIT NUMBER FIVE

22 THE SUBSTANCE OF WHICH IS MR FRIAR SAYS THAT

23 HE WAS PRETTY WELL DRUNK OUT OF HIS MIND ON THE

24
NIGHT OF THE 16TH AND 17TH OF FEBRUARY

25 SO WE DONT THINK MR FRIAR WHETHER

FI
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YOUD CONSIDER HIM NEWLY DISCOVERED OR NOT IS IN

ANY WAY SHAPE OR FORM WITNESS WHO WOULD AFFECT

THE OUTCOME OF THIS TRIAL

YOUR HONOR TWO OTHER PRELIMINARY

POINTS THINK BEFORE LAUNCH INTO THIS THING

STILL DONT UNDERSTAND AND PERHAPS ITS MY

FAULT FROM COUNSELS ARGUMENT AS TO WHO IT IS

THEY CONTEND ACTUALLY PERPETRATED CRIME OTHER

10 THAN DR MACDONALD

NOW SAY THIS NOT FACETIOUSLY BUT

12 DONT UNDERSTAND AS TO WHETHER IT IS HELENA

13 STOECKLEY GREG MITCHELL DON HARRIS ALLEN

14 MAZEROLLE DWIGHT SMITH AND BRUCE FOWLER WHO ARE

15 THE SOCALLED STOECKLEY GROUP WHICH BY THE WAY

16 DOES FROM TIME TO TIME IN HER STATEMENTS INCLUDE

17 OTHER PEOPLE ONE TIME

THE COURT INTERPOSING WHATS THE

19 TOTAL NUMBER OF PEOPLE THAT THESE CONFESSIONS PUT

20 IN THE HOUSE AT ONE TIME OR OTHER

21 MR MURTAGH WELL LET UIE ANSWER THAT

22 QUESTION THIS WAY WOULD SAY THERE ARE ABOUT

23 SIX CONFESSIONS AND IF YOU TAKE EVERYBODY

24 THATS IN EVERY CONFESSION YOUVE GOT ABOUT

25 TWENTYTWO 22 PEOPLE IN THE HOUSE
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WITH RESPECT TO THE STOECKLEY GROUP IT

VARIES FROM FIVE TO SIX TO SEVEN

DEPENDING ON WHETHER YOU INCLUDE KATHY SMITH HER

ROOMATE IN ONE OF HER STATEMENTS TO PRINCE

BEASLEY THE ONE AT THE MOTEL THE BORDEAUX MOTEL

INCIDENT SHE SAYS KATHY SMITH WAS THERE

NOW BEASLEY HAS KATHY SMITH AND CATHY

PERRY CONFUSED FROM TIME TO TIME AS HIS

10 STATEMENTS AND TESTIMONY INDICATE

11 THE COURT INTERPOSING ARENT THEY THE

12 SAME ONE AND THE SAME PERSON

J7
13 MR MURTAGH NO THEY ARE TWO

14 DIFFERENT PEOPLE YOUR HONOR KATHY SMITH IS

15 STOECKLEY HAS TWO ROOMMATES IN THE HOUSE AT

16 CLARK STREET AT LEAST TWO ONE IS WOMAN

17 BY THE NAME OF DIANE HEDDEN HEDDEN CAZARES

18 CAZARES AND THE OTHER ONE IS KATHY

19 ELIZABETH SMITH BELIEVE KATHY IS SPELLED WITH

20

21 WE KNOW FROM THE AFFIDAVITS WHICH WERE NOT

22 CONTESTED AT THE EVIDENTIARY HEARING OF BOTH OF

23 THOSE PEOPLE IN 1971 WHEN THE AGENTS WERE TRYING

24 TO PIN DOWN WHERE STOECKLEY WAS ON THAT NIGHT

25 THAT KATHY SMITH SAYS WELL DONT KNOW WHERE
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SHE WAS BUT WAS WITH BRUCE FOWLER AT TRAILER

THE WHOLE NIGHTW

AND WE KNOW FROM DIANE HEDDEN THAT SHE

SAYS THAT DON HARRIS CAME HOME FROM THE VILLAGE

SHOP WITH ME AND HE FELL ASLEEP ON THE COUCH

WHILE WAS PAINTING THE BATHROOM

SO ITS KIND OF IMPORTANT TO PIN DOWN WHO

IT IS WERE SUPPOSED TO RESPOND TO BECAUSE WE ALSO

10 HAVE THE CATHY PERRY STATEMENT NOW IN THE CATHY

11
PERRY STATEMENT YOU HAVE ACCORD SHE DOESNT NAME

12 ANYBODY AS ACCOMPANYING HER THE ONLY DESCRIPTION

13 SHE GIVES IS TWO ADDITIONAL FEMALES AND FIVE

14 OR SIX WHITE MALES TWO OF WHOM SHE

15 FURTHER DESCRIBES AS ONE BEING BLONDHEADED FAT

16 PERSON AND ANOTHER ONE AS DARKSKINNED DARK

17
COMPLECTED INDIVIDUAL

18 ANOTHER PROBLEM YOU HAVE IS STOECKLEY SAYS

19 SHE WAS THE ONLY FEMALE INVOLVED AND EXPRESSLY

20
SAYS THAT CATHY PERRY WAS NOT THERE AND ACCORDING

21 TO CATHY PERRY SHE CATHY PERRY KILLED THE WIFE

22 AND ACCORDING TO STOECKLEY ITS MITCHELL

23 MAZEROLLE WHO WE KNOW WAS IN JAIL AND HARRIS WHO

24 WAS STABBING STOECKLEY IN THE BEDROOM

25 SO WONDER YOUR HONOR IF PERHAPS FOR

FI
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WANT OF BETTER TERM IF THE GOVERNMENT COULD NOT

ASK THE COURT RESPECTFULLY TO INQUIRE OF COUNSEL

IF THEY WILL ELECT AS TO WHO IT IS WERE SUPPOSED

TO PROVE DIDNT COMMIT THE CRIME IS IT ALL OF

THEM OR ARE THEY

THE COURT INTERPOSING HAVE ASKED

THAT QUESTION IN EFFECT BY SAYING AS MATTER OF

TRIAL TACTICS WHOSE CONFESSION WOULD YOU PUT IN

10 HE SAID ALL OF THEM

11 MR MURTAGH WELL YES YOUR HONOR HE

12 SAID ALL OF THEM BUT HE RESPONDED SPECIFICALLY

13 WITH RESPECT TO ALL OF STOECKLEYS CONFESSIONS

14 NOW WOULD POINT OUT THATS MY UNDERSTANDING

OF WHAT HE SAID

16 THE COURT THOUGHT HE WAS TALKING ABOUT

17
PERRY HES TALKING ABOUT PERRY AND MITCHELL AND

18 ANYBODY ELSE WHO GAVE CONFESSION THATS

19 AVAILABLE TO HIM

20 MR MURTAGH WELL THEN WE WOULD HAVE NEAL

21 BRASWELL WHO ALSO SAYS HE DID IT YES YOUR

22 HONOR THATS IN THE WE HAVE ANOTHER

23 CONFESSION GUY WHO SAYS HE BROKE IN THE BACK

24 DOOR OF THE PLACE

25 THE COURT OH
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MR MURTAGH AND HE NAMES PEOPLE AND

THEN WE HAVE TWO MORE JAILBIRDS NAMED SHIELDS

AND RHODES WHO WERE IN MARION WHO TALKED TO

SOMEBODY AND THEY CLAIMED THAT THEY DID IT

AND THE POINT IM TRYING TO MAKE YOUR

HONOR IS THAT YOU CANT PICK AND CHOOSE BETWEEN ALL

OF THESE CONFESSIONS AND AT THE SAME TIME CONTEND

THAT ONLY PEOPLE WHO ACTUALLY PERPETRATED THESE

10 CRIMES WOULD CONFESS TO THEM OR MAKE STATEMENTS

11
INDICATING THAT THEY ARE RESPONSIBLE FOR THEM

12 THERE IS THE PHENOMENON OF THE COMPULSIVE

13 CONFESSOR THE BRAGGADOCIOS PRISON INMATE AND THE

14 ABERRANT MENTAL PATIENT WHO MAKES THIS STATEMENT

15 FROM TIME TO TIME AND THINK IF WE COULD NARROW

16 IT DOWN AS TO YOU KNOW IS IT ALSO THEIR

17 PLEADINGS YOUR HONOR TALK IN TERMS OF PERRYS

18 STATEMENT PROVES THAT THE STOECKLEY GROUP DID IT

19 NOW IS DOES THAT MEAN PERRYS

20 STATEMENT PROVES THAT THE STOECKLEY GROUP AS

21 STOECKLEY DESCRIBED THE CRIME OR DOES THAT MEAN

22 THAT PERRY AS PERRY DESCRIBES THE CRIME BECAUSE

23 WE RE NOT TALKING ABOUT THE SAME CRIME HERE IF YOU

24 LOOK AT 11 THE STATEMENTS MEAN THEY JUST CANNOT

25 BE RECONCILED EITHER WITH EACH OTHER OR WITH THE
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DEFENDANTS ACCOUNT OF THE CRIME

SO GUESS WOULD ASK AGAIN IS IT THE

STOECKLEY STATEMENTS WITH TO THE EXCLUSION OF

THE PERRY STATEMENTS OR IS IT THE TWO

TOGETHER

THE COURT WELL WONT REQUIRE HIM TO

ANSWER IT BUT IF HED LIKE TO ILL GIVE HIM THE

OPPORTUNITY

10 MR ONEILL WELL THANK YOU JUDGE

11 WOULD LIKE TO ANSWER

12 THE COURT YEAH

13 MR ONEILL MR MURTAGH IS CORRECT THERE

14 IS PHENOMENON OF ABERRANT MENTAL PATIENTS PEOPLE

15 WHO READ ABOUT AN EVENT AND ARE LOOKING TO TAKE PART

16 IN THIS EVENT THROUGH THIS BIZARRE PHENOMENON OF

17 CLAIMING PARTICIPATION WACKY AS IT IS WE KNOW

18 IT EXISTS

19 AND THERE ARE SUCH PEOPLE IN THIS CASE

20 MR MURAGH IDENTIFIED ONE OF THE THEM THERE ARE

21 SEVERAL OTHERS AS WELL WE LEARNED OF THOSE AND

22 WE TRACKED THEM DOWN AND NONE OF THEM ARE

23 CORROBORATED BY ANYTHING AND IN MY JUDGMENT IF

24 SOMETHING IS NOT CORROBORATED BY SOMETHING YOU

25 DONT RELY UPON IT SOMETHING OF THIS NATURE
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